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LAW REVIEW. 



ART. L— SETTLEMENTS OF LAND. 

In all recent discussions on the state of the law of real 
property, the advantages and disadvantages of settlements 
of land have received more or less consideration ; but they 
"have been brought most prominently into notice in the 
discussions on the state of landed property in Ireland. As 
the visitation of the cholera has had incidentally the bene- 
ficial effect of directing attention to all precautions which 
may tend permanently to improve the health of the com- 
munity, the acute suffering of large classes connected with 
the land in Ireland has excited all thinking minds to the con- 
sideration of every circumstance which may have a lasting 
influence on the condition of landlords and tenants. 

Sir Edward Sugden, when asked by the Committee on 
the Keceivers under Equity Courts in Ireland his opinion 
*^ with reference to making the sale of land as easy as the 
sale of anything else," after describing, as has been often 
done before, the facility of settling and charging enjoyed 
under the law of England, adds, " but that brings with it 
corresponding evils; for the moment you have exercised those 
powers, and have provided for your children and children's 
children, and a jointure for your wife, and other jointures 
and portions, you introduce upon your estate a great number 
of charges; and how are those charges to be got rid of without 
taking away the security of property ? ... If you will have 
•those rights of settlement and charging property, you must 

Vol. XL— KoYEMBEB, 1849. B 



2 Settlements of Land. 

have corresponding difficulties when you come to discharge 
those rights/' ^ that is> the rights which a settlement creates. 

Those who are hostile to this facility of settling property 
observe, that the influence of the evils indicated by Sir E. 
Sugden is not confined, in point of time, to the difficulty of 
discharging the rights in the settled property ; nor, in point 
of extent, to the property which is settled. The necessity 
(they say) oF showing that the rights * created by a settle- 
ment have been effectually discharged continues to embarrass 
every subsequent transfer of every portion of the same land, 
so long as the rights, if not discharged, might by possibility 
have affected it. Property which has never been settled 
pays a tax in respect of the possibility of settlement, by the 
expense of the investigation of title required to satisfy the 
mind that rights which may have been created do not in fact 
exist. The existence or the possibility of settlements thus 
neutralises to a considerable extent the beneficial effect of a 
law of limitations. The mere enjoyment by one owner, or even 
by a succession of owners, gives no assurance of a safe title. 
It is felt, indeed, by conveyancers, that in England, by reason 
of the power of settling, combined with the want of regis- 
tration, the most insecure titles are those which profess to 
be the most safe and simple, viz., those resting on uninter- 
rupted transmission from father to son through eome de- 
scents; for a settlement, it is said, may have been executed; 
and if it has been executed and concealed, it will in all 
probability have given limited estates to those who profess to 
have taken by descent, and the rights of remaindermen can- 
not have been barred by the possession of persons who were 
entitled as tenants for life. 

Embarrassment is thus created by settlements in the 
transfer of all property ; but as to the property settled, the 
settlement is mischievous independently of any question of 
transfer. 

The sure ground on which the right of private property 
in land is defended is, that under no modification of manage- 
ment on behalf of the state could the soil be made so bene- 

' First Report. Receivers, Courts of Chancery and Exchequer (Ireland)^ 
1849, qu. 538. We do not infer from Sir £. Sugden*s evidence that he 
considers the disadvantages of settlements to outweigh their advanti^es. 
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ficial to the community as under the care of private owners. 
But the essence of a settlement is to make the person for the 
time being in the ostensible ownership less than absolute 
owner; it must^ therefore^ of necessity lessen his interest to 
make improyements of which the benefit may not be imme- 
diate, and his power of eflSscting eyen those improvements 
to which his interest would urge him. It is against the 
possible imprudence of the man made tenant for life that 
a settlement is commonly intended to guard; and when 
he is imprudent, he is, in proportion to the extent of the 
settled property, in the nature of a public nuisance: he 
has not the power to perform the duties of owner; and 
he cannot divest himself of the ownership, for he can sell 
nothing but a life estate — a precarious possession, less 
valuable to any one else than to himself. In Ireland, where 
the case of incumbered tenants for life presents the greatest 
practical difficulty, the remedy in use is the transfer of the 
land (on the application of any creditor) to the management 
of Courts of Equity, which have hitherto succeeded in 
managing land worse than any individual owner. 

These evils have appeared so great to some persons of 
ability and practical knowledge, that they recommend that 
the right of settling land should be restricted, or taken away. 
Dr. Longfield, in his evidence before the Committee on the 
Irish Poor Laws, says^ " I would not permit any settlement 
in favour of any person not living at the time of the settle- 
ment, or, in the case of a will, in favour of any person not 
living at the time of the death of the testator;" and, in 
answer to the question*, " Have you considered whether the 
benefit which children and unborn persons derive under the 
present system of marriage settlements and settlements by 
will are sufficient or not to counterbalance the evils produced 
by that system on the sale and improvement of land?" he 
says, •* I think they are not sufficient ; the benefit is much 
slighter than people imagine : in the case of well-conducted 
parents the benefit is nothing; in case of ill-conducted 

' Tenth Report from the Select Committee on Poor Laws (Ireland), qtu 
936S. 
• lb., qu. 9370. 

B 51 



4 SettlemenU of Land. 

parents the object is frequently defeated by their procuring 
the children, when of age, to join in acts encumbering their 

estates; and when their rights are protected by 

their not joining, there is a great shock given to men's 
natural feelings by seeing a son step into his father's estate 
free from the debts^of the father.** To the question *, " Do 
you include marriage settlements under the head of incum- 
brances which the law, you think, might better regulate for 
the general prosperity of Ireland?" he answers, "I do,. 
Marriage settlements are carried in Ireland to a most 
ruinous extent* I mentioned yesterday that I had known 
three generations of incumbrances created^by marriage settle- 
ments, and each incumbrance I have known to be made the 
subject of separate marriage settlements," 

We are convinced, however, that the general opinion of 
the owners of land in England, and we believe in Ireland 
also, is in favour of the maintenance, as incident to the 
absolute property in land, of the right of settling it to the 
extent to which it may now be settled. The value of land 
depends in great degree on the imagination ; it is esteemed, 
like other property, as an instrument of power. The hope 
of exerting an influence beyond the compass of life is one of 
the strongest incentives to the best exertions. The imagi- 
nation of securing In some degree, by means of the settlement 
of property, the interests of those who succeed us, adds to 
the value of the property itself and to the sum of human 
enjoyments. On the whole, we believe that settlements are 
not ineffectual for the purpose for which they are intended. 
It is true, that if we take the case of a very prudent parent, 
the settlement which reduces him to a tenant for life is of no 
use to his children ; and in the case of a very profligate son> 
it frequently happens that the settlement which vests in him 
the inheritance occasions a destruction of the property more 
rapid than if it had been left in the power of the father. 
But in the most numerous cases, which are not those of per- 
fect prudence or extreme profligacy, the settlement operates 
to prolong in some degree the term of enjoyment of a family, 

* Tenth Report from the Select Committee on Poor Laws (Ireland), qo. 
9402. 
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mid pi'oduced5 politicallj and morally, beneficial effects by 
moderating the fluctuations of society. 

The crisis to which the land in Ireland is now subject, is 
no doubt calculated to show in strong relief the incon- 
veniences of settlements. Where an entire change in the 
tenancy and mode of cultivation of a district is a matter of 
necessity, the powers even of unincumbered and unfettered 
owners are little enough for the exigencies of the case ; but a 
change of the law which has produced owners with limited 
estates and unlimited incumbrances, would come too late for 
the crisis ; and such a crisis, we trust, must rarely happen in 
the history of a nation. It may justify, indeed, and demand 
exceptional measures (to render practicable at once the alie* 
nation of property which past settlements have contributed 
to render inalienable), such as the Act for further facilitating 
the sale of encumbered Estates, 12 & 13 Vict. c. 77, How 
far the principles of this important measure admit of per- 
manent application is matter for an enquiry far exceeding 
the limits of this article. 

That the inconveniences resulting from settlements de- 
serve the best attention of law reformers, especially of 
those among them who desire to maintain the settlements 
themselves, the discussions to which we have refeiTed prove 
beyond a doubt. But until it is ascertained how far the evils 
complained of are necessarily incident to settlements, or may 
be removed or lessened without interfering with the right of 
making these dispositions of property, it may be said that 
the question as to the balance of the advantages and dis- 
advantages is scarcely ripe for discussion. 

The inconveniences of settlements, as we have already 
seen, may be classed mainly under two heads : 

1st. The difficulties which they occasion in the transfer of 
land; 

2d. The difficulties which they present in the due manage- 
ment of the settled land by the persons who are made under 
the settlement the ostensible owners for the time being. 

Both these inconveniences the inventors of the modern 
forms of settlement perceived and endeavoured to lessen : the 
powers of sale and exchange are intended to remove the ab- 

9 3 



6 Settlements of Land. 

solute bar to alienation which a settlement would otherwise 
create i the powers of leasing (some of which have been long 
introduced, and which are more and more extended in recent 
settlements,) are directed to lessen the difficulty of managing 
the settled property in such a manner as to make it beneficial 
to the owners.^ 

But the skill of conveyancers, applied to the framework of 
a settlement, must fail to remove such of the inconveniences 
incident to it as arise from positive rules of law. For in- 
stance, no power of sale or exchange, as the law now stands, 
can be so framed as to put an end to the never-ending diffi- 
culties of transfer, arising from the necessity of investigating 
(not only upon the sale or exchange, but upon every subse- 
quent alienation of the land dealt with) the settlement 
creating the power, and the circumstances of its exercise; 
nor can any such power in any degree lessen the difficulty 
which the right of settlement creates by prolonging the 
period for which a title to all land must be shown. 

A strong sense of these difficulties has given rise to the 
proposals, which may be collectively designated as plans for 
assimilating the transfer of land to the transfer of stock, (one 
of which has been developed with so much ability by 
Mr. Wilson). The general effect of the proposals may be 
described to be that there should be in all cases one or more 
registered owners, whose powers of alienation should be as 
effective as those of the legal owners of 3 per cents, but who 
might be prevented or impeded by caveats and otherwise 
from making a transfer of the land, in the same manner as 
the transfer of stock may be restrained by writ of distringas, 
and stop order under 5 Vict c. 5. s. 4. 

The effect of settlements in preventing the transfer of 
land, and the plans suggested for removing the obstacles 

* We say nothing of the other powers introduced into settlements, as of 
jointuring and charging, or of the trusts for raising portions ; for these powers 
and trusts, though forced upon the creators of settlements for the convenience of 
families, increase the objections to which the settlement is exposed so far as 
respects the transfer of the land and the facility of making it available for the 
benefit of the community. It is the accumulation of charges under powers and 
trusts of this description, where a property has been settled and more than once 
resettled (the different generations of incumbrances, as Dr. Longfield expresses 
it)i which creates the almost inextricable confusion of Irish titles. 
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which they create^ have of course been fully considered by 
the Segistration and Conveyancbg Commission, of which 
we may hope soon to see the Seport* Our present object is 
spedally to advert to what has been su^ested and effected 
for lessening the difficulties which settlements throw in the 
way of management and improvement. 

Before the last session little had been attempted for facili- 
tating the due management and the improvement of settled 
estates. We should perhaps except the acts (most beneficial 
in the cases to which they extend) concerning copyholds 
and inclosures, as they facilitate the arrangements by which 
settled estates, in common with others, may be discharged of 
the obstructions arising from rights of common and copyhold 
tenure. We may except also the acts, peculiarly popular 
with landowners, under which they are enabled to obtain loaus 
from the public for drainage and some like improvements'; 
for while these acts enable owners in fee simple to obtain 
money on terms more favourable than private lenders would 
submit to, they give the same facility to tenants for life, who 
could not, under the like circumstances, obtain advances at all. 
The last mentioned acts may admit of defence under the 
peculiar circumstances of the last four years, but they are 
obviously exceptions to the general rules which regulate the 
interference of the public with private undertakings. 

The last session was marked by attempts to introduce 
measures of more general application, viz., to facilitate the 
advantageous leasing of settled estates. 

The framers of settlements, we have observed, have at- 
tempted to lessen, by the insertion of leasing powers, the 
difficulties in the way of the management of settled pro- 
perty. As the effect, and indeed the first intention of a 
settlement, according to the English form, is to reduce the 
owner for the time being in possession to a tenant for life, 

' 9 & 10 Vict c. 101., and subsequent acts. There is a long list of like acts 
applicable specially to Ireland. We do not here advert to the acts relating 
exclusively to Scotland. The destruction, by the 11 & 12 Vict. c. 36., of the 
power of creating perpetual entails, and of the existing entails themselves, has 
excited in England less attention than it deserves, whether on account of the 
magnitude of the change, or of the circumstance of its having been effected 
'with the almost unanimous consent of the Scotch landowners. 

B 4 



8 ' SettlemeiUs of Land^ 

it 18 obvious that, without some powers of leasing, toy coh- 
siderable improvement of the property during the continuance 
of the settlement would be impracticable, except ia the rare 
cases where a tenant for life is both able and willing at his 
own expense to improve for the benefit of his successor. It 
is on this account that the importance of these powers, so 
far as concerns the persons beneficially interested imder 
settlements, has been more and more felt, and that where 
such powers have been omitted in the settlement of consider* 
able estates, or, as frequently happens, have been found 
insufficient, private acts of parliament have been obtained 
to supply or extend them. 

The opinion, however, has been long gtuning ground that 
some powers of this description should be necessarily incident 
to every settlement. Where they are omitted, the omissiou 
generally arises from ignorance or inattention on the part of 
the persons who direct the settlement to be made, or of those 
who prepare it, or from indisposition to lengthen it by the 
long forms which are in use. But, even if settlors were 
generally as anxious to withhold these powers as they are 
(when properly consulted) to give them, the question what 
the settlor would wish is not the only one. There is another 
interest besides his, and it deserves consideration whether, on 
grounds of public policy, these powers should not be incident 
to tenancies for life, independently of the caprice of the authors 
of settlements. The law might reasonably say, — You may 
so settle your property as to secure the benefit of it to the 
second generation ; but you shall not disable the persons in 
possession, in the meantime, from making the land available 
for the general benefit of the community. On a principle 
analogous to that of the old law, which required that there 
should always be a freeholder, it might be rationally required 
that the owner of the liimted estate under a settlement should 
be competent to make those contracts which are found by 
experience to be essential to the improvement of land. 

The bill introduced by the Solicitor-General in the last 
session, to enable persons having limited interests in land in 
Ireland to make building and improving leases for long terms 
of years, proceeds on this principle. It passed through the 
Commons, and was, like many other measures, dropped in the 
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House o^ Lords^ by reason of the early tenmnation of the 
session. 

The principle of the bill^ it was said in one of the discus-' 
sions (in the way whether of censure or of praise), was as 
applicable to England as to Ireland ; and we hope to see it 
applied accordingly. But the circumstances of Ireland may 
justify the partial application of the principle to that country^ 
without waiting the consideration of the more comprehensive 
measure which would be applicable to this part of the kingdom. 

But, whether powers of leasing are to be made incident to 
settlements, or are to depend wholly on the will of the 
settlors, it is a question of great practical importance accord- 
ing to what rules these powers, and the acts of the persons 
invested with them, should be construed and take effect. 

The scheme of powers of leasing, we need scarcely say, is to 
authorise the tenant for life, or other person in whom the 
power is vested, to grant leases which are to take effect out 
of the inheritance, and to have a certain continuance not* 
withstanding the possible termination of the limited e8ta.te of 
the person by whom the grant is made. Such powers must 
of course define, to some extent, the terms of the leases, or 
prescribe some conditions or restrictions for the protection 
of those in remainder. 

The person exercising these powers is quasi an agent of 
fill persons interested in the inheritance, but he is commonly 
the person who at the time is in the sole enjoyment, and 
ostensibly sole owner of the property. The settlement is 
created for the common benefit of the family, frequently by 
the person to whom the power is reserved, and, under the 
present practice of settling, although incidentally the insertion 
of the power may lessen the disadvantages to the community 
which the settlement occasions, the power is inserted, as the 
settlement itself is made, for the advantage of the tenant fo 
life and remaindermen. 

The proper principle under these circumstances would 
obviously be, that the leases under these powers, accepted in 
good faith by the tenants, should be considered as contracts 
to be liberally construed, and, as far as possible, upheld. A 
person granting leases under such powers is the managing 
partner of the| estate, and if on slight grounds the contracts 
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entered into by him are invalidated^ the powers become a 
snare to those who deal with him, and aggravate, instead of 
mitigating, the evils incident to settlements* 

A lease is a contract for the enjoyment of land, more or 
less restricted, in consideration of payments or services to be 
made or rendered by the lessee. The obvious, and, we thinks 
the indisputable principle applicable to a contract of this de* 
scription, under the circumstances we have mentioned, is that, 
if the lessee, by reason of a want of a suffident title or autho- 
rity in his lessor, cannot have as unrestricted an enjoyment of 
the land as the lease professes to give, or may be obliged to 
pay for that enjoyment more than in his contract is expressed, 
he should be entitled at any rate to have secured to him such 
an enjoyment as might have been lawfully granted if he will 
submit to the restriction of his right or the increase of his 
obligation which the infirmity of title renders necessary. 

This would be the proper rule even if leases were always 
granted after investigation by the lessee of his lessor's title; 
but this is notoriously not the case, and the great majority of 
leases are in fact accepted, and must, unless there be an 
entire change in the habits of the country^ continue to be 
accepted, without much investigation. One reason quite con- 
clusive why the investigation cannot take place in the numer 
rical majority of cases is, that the value of the interest taken 
by the lessee will not bear the expense necessary for investi- 
gation. If the practice became general of investigating titles 
on the grant of a lease, the expense of the process, unless 
paid by the lessor, would occasion a pr(q)ortionate dimi- 
nution of rents^ and (by whomsoever paid) would lessen 
the value of, the property as well to the remainderman 
as to the tenant for life. The cases in which any such 
investigation takes place on the acceptance of a lease are 
rare, and in a still smaller proportion of these rare cases is 
precaution taken, by covenants for production of deeds, to 
enable the lessee to satisfy in the same manner any under- 
lessee or purchaser. It has therefore become an elementary 
principle, in framing conditions for the sale of leaseholds, that 
a stipulation relieving the vendor from making out the lessor's 
title should never be omitted^'; and Lord EUenborough, in 
* Martin's Conveyancing, by Davidson, vol. iiL p. 80. 
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Denew «. Daverell^, held that the oim88ion5 even by ah 
auctioneer (when no soKcitor was employed), of this con- 
dition was such ** gross negligence " as to prevent him from 
recovering payment for his services. 

The fact that leases are bought under such conditions is a 
proof of some confidence in their average safety. This con- 
fidence, it must be admitted, is materially assisted by the 
experience of the liberal manner in which, even where the 
legal titles fail, the moral claims of tenants are commonly 
dealt with by English landowners ; but is obviously for the 
advantage of landowners and of the community that the 
confidence in leases should be strengthened by such fair and 
rational rules of construction as will lessen the nuinber of in- 
stances in which those persons who may not be deterred by 
moral considemtlons from availing themselves of technical ob« 
jections may be enabled wholly to defeat the titles of lessees. 

The rules of law and equity that have been actually applied 
to leases under powers may be shortly described as the oppo- 
site of those that ought to have been applied to them. 

With a very few exceptions, if the lease profess to grant 
more than the power have warranted, or have omitted any 
condition or restriction that the power has required, it avails 
nothing for the lessee to say, ** I will submit to a reduction 
of the grant within the necessary limits — I will gladly submit 
to all the conditions or restrictions that ought to have been 
imposed upon me ; " but the lease Is wholly void as against 
the remainderman, and that without reference to the question 
whether the variation from the terms of the power has or has 
not been prejudicial to hira. 

It is a matter of some Interest in the study of jurispru- 
dence to advert to the manner in which this absurd state of 
the law originated. On the Introduction, by means of the 
Statute of Uses, of new modifications of interest In land. It 
was convenient. In the way of technology, to establish a clear 
distinction between those forms of ownership which were 
previously known and those which were introduced by the 
statute. 

In the way of scientific arrangement there Is certainly a 
dear distinction between a power, a mere authority, given to 

1 3 Campb. Rep. 457. 
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A to create an estate, and an estate actually vested in A J 
and this distinction the judges in the early cases delighted to 
dwell upon and exaggerate, even where the amount of the 
beneficial dominion conferred by the power was equivalent 
to that which would have been conferred by the estate.* 
They applied, to acts done in the exercise of these powers^ 
the rules applicable to naked authorities unconnected with 
any interest, and the strictness and intractability of the law 
of conditions. This application, in the case of voluntary con-» 
veyances or gratuitous donations in the exercise of these 
powers, only appears childish, but as extended indiscrimi- 
nately to contracts, is as mischievous as it is absurd.* It h 
an evil incident to all law, and certainly to what Bentham 
calls judge-made law, that the rules established in respect of 
a few cases which have first presented themselves are applied, 
and, indeed, by analogy, extended, after experience has 
«hown, or ought to show, their inexpediency* 

As to the importation into the law of powers of the 
strictness of the law of conditions. Lord EUenborough's 
expressions in Hawkins v, Kemp, with reference to the 
circumstances required in the execution of a power, must 
occur to many of our readers: " If these circumstances be 
unessential and unimportant, except as they are required by 

* The manner in which the indiscriminate maintenance of the distinction 
between powers and estates might be made subservient to fraud seems to have 
occurred to the legislature so early as the 27th of Elizabeth, for in the statute 
concerning fraudulent conveyances, 27 Eliz. c. 4. s. 5., a person reserving to 
himself a power of revocation, is treated, so far as respects his dealings with 
subsequent purchasers, as if the ownership had continued in him. Yet, not* 
withstanding this early recognition of the true principle, down to the amendment 
of the Bankrupt Acts in the reign of George IV., the law seems to have been, 
that where a bankrupt had the power of charging land, or even the absolute 
power of appointment over the fee simple of land for his own benefit, the 
assignees could not exercise the power for the benefit of his creditors, and the 
bankrupt himself could not be compelled to exercise it. Thorpe r. Goodall, 
17 Ves. S88. 460. Sir £d. Sugden, indeed, thought there was considerable 
ground to contend that the bargain and sale of the commissioners should 
operate as an execution of the power, but this opinion was published before tlie 
discussion in Thorpe r. Goodall, and before the express decision in Griffith v, 
Griffith; and we think every one who has looked into the cases must concur 
with Mr. Chance in his opinion (2 Chance Pow. par. 1 862. ), that as the law 
stood before the 3 Geo, 4. c. 81., the authorities were quite against any right in 
the commissioners or in the assignees to execute ordinary powers of appointment. 
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ili6 creators of the powers, they can only be satiafied by ft 
JBtrictly literal and precise performance. They are incapable 
of admitting any substitution, because these requisitions have 
no spirit in them which can be otherwise satisfied — incapable 
of receiving any equivalent because they are in themselves of 
novalue**'^ 

The expressions of Lord Ellenborough were used with 
reference to the ceremonies required on the execution of the 
power; but the same rule, to a great extent, applies to the 
matter to be contained in the instrument by which the 
power is exercised. ** The power," Lord Mansfield observes, 
'^ must be strictly pursued in form and substance. All acts 
done under a speclial authority not agreeable thereto, nor 
warranted thereby, must be void.^^* 

The doctrine is, in fact, the same as that which prevsdied at 
law concerning conditions in mortgages, and originally in 
bonds. In this, as in other cases, the courts of law have 
perhaps laboured under a sense of the insufficiency of their 
rules and machinery for varying the tenor of legal instruments, 
and have taken the simpler course of wholly avoiding them. 
On this principle the pecuniary value or substantial im-» 
portance of an erroneous omission or insertion in a lease 
made under a power, cannot be taken into consideration. 
That the power required the insertion of something which 
has not been inserted, or the omission of something which 
has not been omitted, is sufficient, and the lease is wholly 

' Hawkins r. Kemp, 8 East, 440., Favourable as they are as specimens of 
the peculiar talent of the Judge, these expressions are apt to recal the line, 
« My wound is great because it is so small." 

• 1 Burr. 122. In Zouch v. Woolston (2 Burr. 1136.), Lord Mansfield 
himself appears to have perceived the mistake made by Courts of Law in treat* 
ing powers otherwise than as a mode of ownership ; though his reference fa 
what Courts of Equity have done is applicable rather to what they ought to 
have done. ^ They reasoned,** he says, '*in Courts of Law upon these equitable 
powers from notions applicable to naked authorities, unconnected with any 
interest, or to mere legal powers introduced by other statutes (such as leases 
by ecclesiastical persons or tenants in tail), instead of adopting the liberality of 
Courts of Equity, and considering these powers brought into the common law 
by the Statute of Uses merely as a mode of ownership or property. Con* 
sidering them in this light, no doybt could ever have been made, whether a 
man might not do less than his power, or, if he did more, whether it would not 
be good to the extent of his power.*' 
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void as against the remainderman. Thus, in the case of a 
power to lease at the ancient rent, a lease was made of 
certain land with an exception of all timber trees, bodies of 
pollard and other trees; while in the old lease of the same 
land there was an exception of all timber trees and trees likely 
to prove timber. The rent was the same in both cases. The 
lease was void, not directly on account of the variation of the 
exception (which under the terms of the power might have 
been permitted), but indirectly because the lease under the 
power having comprised more than the old lease, (in conse* 
quence of the variation occasioned by the difference of the 
exception in the subject-matter of the demise,) the rent could 
not be said to be the ancient rent.^ The difference is so 
shadowy that it requires some consideration to see what the 
increased subject matter of the demise was, but on consider- 
ation it will be found that upon the grammatical construction 
of the lease, whether intended or not, the tops or boughs of 
the trees likely to prove timber were unexcepted in the 
second lease ; " but then,*' as Lord Denman observed in 
delivering the judgment of the Court, " in lieu of that the 
bodies of pollard and all other trees, includmg all such other 
trees as are not likely to prove timber, are excepted ; and one 
would say that, in most cases, the remainderman would be a 
gainer by such substitution ; but we cannot say so on any 
legal principle, and therefore that cannot be acted upon,"* 
In Doe V, Grazebrook', under a power to make a lease at 
the ancient rents and heriots or more, the ancient leases 
reserved heriots of 67. 13*. 4d., or three beasts, payable upon 
a contingency of survivorship; the lease under the power 
reserved 6/. 13*. 4i on the dropping of each life, free from 
the contingency of survivorship; the lease was held void: the 
reservation was obviously not the same, and the jury were 
not satisfied that it was more, 

. On the same principle, the question whether any injury 
has or has not been sustained by the reversioner, by reason 
of the error in the lease, cannot be entered into ; so, where 
a covenant to erect buildings had been omitted, but a 

1 Doe o. Lock, 2 Ad. & £U. 705. • S Ad. & £11 p. 747. 

« 4 Qu. Bench Rep. 406. 
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covenant; to repair and maintain all buildings which should 
be erected had been inserted, the fact that the lessee had 
actually built was held to make no difference S acoor^g 
to that known rule in the law, quod initio non valet traetu 
iemporis non potest convalescere,^ 

The circumstance, indeed, that the variation from the 
terms of the power has become advantageous to the person 
who seeks to invalidate the lease would not be available in 
support of it This may be illustrated by the case of 
Doe V. Rutland ^ which shows also generally the frivolous 
grounds on which these leases may be endangered. The 
]x>wer was the common power to lease for twenty-one years, 
reserving, "during the continuance*' of the lease, **the best 
improved yearly rent that could be reasonably had." In 
Norfolk, where the land was, and where more attention has 
been paid to leases by a very sagacious body of farmers and 
landlords than in any other county, it is the practice to make 
the last half-year's rent of the term (which usually ends at 
Old Michaelmas) payable in Augast, in order that there may 
be a right of distress; the time of payment fixed being that 
which makes it impossible for the outgoing tenant to carry 
off the crop before his last payment of rent becomes due. 
In the lease this practice was followed ; the rent being made 
payable on the 6th of April and 11th of October, except the 
last half-yearly payment, which was agreed to be paid on the 
1st of August next before the end of the term. The Court 
of Exchequer Chamber held the lease to be void upon the 
ground that the rent was not made payable during the con^^ 
tinuance of the lease. This judgment, after seven years' 
litigation, was reversed in the House of Lords. It was 
manifest that, in the events which had happened, the inhe- 
ritance having already vested in possession when the eject- 
ment was brought, the mode of reservation must in the event 
have proved beneficial to the lessor of the plaintiff; but the 
decision of the House of Lords of course did not rest on this 
ground, but on the construction, from which some of the 
judges, including C. J. Tindal and Mr. Justice Patteson, 

" Jones 9. Cowper, Willes, 169. • Willes, 176. 

« 2 Mee. & WeL 661. ; 5 Mee. & Wd. 688. ; 12 Mee. & Wd. S55., and 
10 a. & Fin. 419. 
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dissented^ that the rent was made payable '^ during the con-^ 
tinnance " of the term. 

It will be found that a very large proportion of the cases 
succinctly stated in the 150 pages which Sir E. Sugden has 
devoted to powers to leased are cases which never could have 
arisen, if any question as to the amount of injury sustained 
by the remainderman could have been made an element in 
theii^ consideration. 

A common mistake, fatal to building leases, under powers 
in the common form, requiring the best rent to be reserved 
during the continuance of the lease, is indeed one which is 
in its inception, a sacrifice of the immediate interest of the 
tenant for life, for the benefit of the remainderman. We 
mean the reservation in a building lease (as happened in the 
heads of the lease in Blore r. Sutton, 3 Mer. 237.) of a rent, 
during the two or three first years of the term, less than that 
which is made payable in the subsequent years ; an indulgence 
at the expense of the tenant for life, (for the sake of facilitating 
expenditure on building, &c.), which manifestly enables the 
lessee to pay a higher rent, during the subsequent years of 
the term, than if the payments had been evenly distributed. 

The rule wholly avoiding the lease under a power, 
where the lessor exceeds or ipistakes his authority, has no 
analogy, be it observed, to the doctrine as to leases derived 
out of the estate of the grantor. A person having a limited 
estate may exceed the lawful authority connected with it ; he 
may grant a lease for 100 years, being himself tenant for 
50 years; he may grant a lease without impeachment of 
Waste, when he himself is subject to impeachment of waste ; 
but neither he nor his representatives could avail themselves 
of the defect, as against the lessee, who would have less than 
he bargained for, but might safely enjoy all that the lessor 
could have rightfully granted. And, indeed, in the common 
case, where a lessor has both an estate and a power, and 
exceeds both, the lease is supported to the full extent of his 
estate, but not to the full extent of the power. 

The doctrine of estoppel, as applied to leases, though it 
admits of improvement and extension, has a like reason- 

> 2 SugcL Pow. 7th ed. pp. 305. to 454, 
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nble operation m favour of lessees as against owners in 
respect of estates. " If," says Chief Justice Holt, *' a man 
by deed indented make a lease of Dale reserving rent, in 
which at that time he has nothing, and afterwards he 
purchases Dale, and bargains and seUs it to a stranger, the 
bargainee shall hold it liable to the first lease, and, coming 
under him who made the lease, shall be estopped to say, that 
the bargainor had nothing to let in the premises at the time 
of the lease made ; for this estopped runs upon the land, and 
alters the interest of it."^ 

In short, where there is that kind of ownership which is 
called an estate, the law is, on the whole, reasonable in its 
dealing with leases. What is to be regretted is, that the same 
reasonable principles were not applied, so far as the circum- 
stances admitted, to those modifications of ownership which 
are called Powers, It is less to be wondered at, however, 
that the judges, who would otherwise have had to make law 
for the occasion, should have applied to powers, when the 
construction of the Statute of Uses gave them legal effect, 
rules applicable to conditions, than that the legislature should 
have allowed bond Jlde contracts to be invalidated, and the 
titles of the occupiers of land to be rendered insecure by 
subtleties quite unsuited to the actual business of mankind. 

The Law of Powers has, to a certain extent, been corrected 
by the interference of the Courts of Equity. This inter- 
ference was at the outset in effect legislative ; but the limits 
of this interference having been fixed without, perhaps, due 
consideration in the early cases, the Courts have been unable 
to extend them in modem times without such a deviation 
from precedents as would be justly objected to. We think, 
however, it will be seen, after an examination of what has been 
done and what has been left undone, that the present state of 
the doctrine of Equity in regard to relief in cases of defective 
execution of powers is not defensible on any rational principles. 

Equity will aid, it is said, a defective execution of a power 
in behalf of certain favoured, or, as they are called, meri- 
torious classes, viz. purchasers (including mortgagees or 
lessees, as purchasers pro tanto), creditors, a wife, children. 

' 6 Mod. 258. 
VOL. XI. C 
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Our remarks as to the limitis of the aid given will be c6ti- 
fined, however, to the case of lessees, although they might be 
extended to other cases in which relief is afforded. 

The principle of the equitable interference may, we pre- 
sume, be safely taken from the words of Lord Alvanley, 
which have been chosen by the learned Editors of the recent 
Selection of Leading Cases in Equity^ as the standing judicial 
statement of the doctrine : '^ I have looked at all the cases I 
can, to find on what principle this Court goes in supplying a 
defect and altering the legal right ; it is this, Whenever a 
man, having power over an estate, whether ownership or not, 
in discharge of moral or natural obligations, shows an inten- 
tion to execute such power, the Court will operate upon the 
conscience of the heir to make him perfect this intention."^ 

That the principle is intelligible is not to be denied, but it 
has not been consistently acted upon. The aid has been 
afforded in fact in the case of scarcely any defect, except de- 
fects in form or mode of execution of the instrument. If 
the lease under the power be attested by one witness where 
the power requires two, or if it rest on almple agreement 
where the power requires a deed, the defect is aided; but 
where, through mistake or otherwise, any covenant is inserted 
which shoidd have been omitted (as in Sandham v. Medwin^), 
or where any covenant is omitted which ought to have been 
inserted ; or where, as in the cases stated above, there is some 
error, however immaterial, in an exception or reservation, 
though the lessee is willing to supply the defect, and prays 
to have the lease reformed, no relief is granted against the 
remainderman. In refusing the relief in Sandham v. Medwin, 
the Chief Baron said : ** Perhaps there may be a right to 
compel a grantor to amend his own act, but not to prevent a 
reversioner from taking advantage of his legal title." It is 
clear, nevertheless, in this case, that, according to Lord 
Alvanley's criterion, the ground for relief existed. The 
lessor showed an intention to execute the power, there was 
a moral obligation on his part to execute it (the lease being 

* White & Tudor, Leading Cases in Equity, p. 156. . 

' 3 Bro. C. C. 229. The context clearly shows that Lord Alvanley us^ 
** the heir " as a general term to include all persons who succeed to the estate 
subject to the power 

' 3 Swans. 685. 
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conclusive evidence of a contract to that, effect), and the 
lessee consented to the conditions necessary to render valid 
the execution. The principle of relief in the case of the 
want of attesting witnesses, &c. is, that the whole estate is 
bound in Equity, notwithstanding such a disregard of the 
conditions as makes the lease void at Law. The. legal title 
in the reversioner exists in every case where the relief is 
actually granted. Indeed, but for the legal title there would 
be no ne^ of any such reUef. 

The result of this inconsistency is, that the strictness of 
the Common Law is departed fronii but that justice is not 
effectually done. In the one class of cases, the intention of 
the creator of the power, as expressed in the power itself, is 
defeated in favour of the intention of the person exercising 
the power ; in the other class, where the intention and the 
moral obligation of the person exercising the power are 
equally clear, the legal title of the reversioner, derived under 
the strict words of the power, is made a bar to the relief. 
There is no reason for thus halting between two opinions. 

The X)oint at which Courts of Equity have halted may, as 
we have observed, have depended on the accidental circum- 
stances of early cases ; perhaps, on the temper of jxirticular 
judges, who have hesitated between their sense of the incon- 
venience of the distinction between powers and ownership, 
and their apprehension of departing altogether from the traces 
of the law which they professed to follow. A familiar 
illustration of this, in another branch of the law of powers, 
is the case where a general "power " over property, which is 
really equivalent to ownership, is vested in a debtor. If the 
debtor, in execution of such a power, appoint it to a volun- 
teer. Courts of Equity will appropriate the fund for the 
benefit of the creditors, but will not touch the fund in favour 
of creditors while the power remains unexecuted^; so that the 
benefit accruing to the creditors depends on the accident of the 
attempt by the donee of the power to benefit a third party* 
If the case were now one of first impression, the dis- 
tinction between the non-execution of a power and its 

' This of course is not now applicable where, the Bankruptcy and Insolvency 
Acts happen to attach. 

C 2 
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execution in favour of a volunteer, in the instance we have 
just referred to, would appear frivolous. The debtor has 
that which is equivalent to the ownership of the fund ; the 
fund is, in substance, his property* If his intention is to be 
regarded to the prejudice of his creditors, the fund should go 
according to his appointment ; if his intention is to be disre-^ 
garded to the prejudice of the person to whom he wished to 
give the fund, as we think it justly is, his intention to leave 
the fund to the person entitled, in default of appointment, 
should be disregarded also. 

To return to leases under powers, it may be said, that 
where the lease is executed the contract is performed, and 
that the proper limits of equitable jurisdiction would be ex- 
ceeded if the Courts remodelled or reformed the instrument ; 
but Courts of Equity have a wide jurisdiction, exercised in 
cases of settlements and other executed contracts, to remodel 
any instruments where there has been either fraud or mistake, 
and the acceptance of a void or voidable lease is in itself 
evidence of fraud on the part of the lessor, or mistake on the 
part of the lessee, or, as often happens, of both parties. The 
difficulty has arisen, in the case of leases under powers, not 
from the lease having been executed, but from the supposed 
want of Equity against the remainderman ; though when it 
is once admitted, as the cases on formal defects decide, that 
an equity may arise from the acts or obligations of the tenant 
for life as against the remainderman, relief to the lessee to 
the full extent contended for properly follows. 

But it is enough to say, that to determine what should be 
tlie form and contents of an instrument to be executed in 
pursuance of a contract, is part of the ordinary business of 
Courts of Equity ; and if it be established, as we think it is, 
that leases under powers should be treated as contracts for 
the occupation of land, entered into by one of the parties 
under a settlement for the common benefit of all, and binding 
on all to the extent to which they might have been rightfully 
bound, and that the contract of the lessor, In case of any 
excess of his power, should be upheld to the full extent of 
that which he might have rightfully contracted for, the best, 
as it is the simplest, mode of giving relief is by an extension 
of the long established jurisdiction of Courts of Equity, to 
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reduce the instrument to such a form as would have made 
it a due exercise of the power, the lessee being, on the 
supposition, an assenting pai-tj to the alteration. 
. It will be no doubt observed in this case, as has been 
urged in opposition to many other reforms of the law, that 
to do justice is a very troublesome and expensive matter, and 
that, by the extension of any branch of legal or equitable 
jurisdiction, litigation may be occasioned, more than com* 
niensurate with the benefit. We think a few considerations 
will show that this will not be the result. 

At the outset we should observe, as a matter of general 
application in jurisprudence, that the establishment, in relation 
to contracts, of reasonable and just principles, is likely rather 
to lessen than to encourage suits. It is where the absurdity 
of a rule of law, especially of any rule of extended and 
complex operation, favours the immorality of an individual 
and enables him to do violence to the common feelings of 
mankind, that the intolerable sense of wrong goads, even 
patient men, to obstinate litigation. 

Where a lease, which has become valuable by the labour 
and wealth of a tenant, may be wholly avoided on a technical 
defect, there is a strong temptation to a reversioner to en- 
counter the risk of a suit even in a doubtful case. Hence 
the long protracted suits on leases under powers, carried so 
frequently to the highest Court If the reversioner in such 
cases knew that, (to use Lord Alvanley's phrase) " the Court 
would operate on his conscience," (not easily operated on 
perhaps by anything else,) and that the lease would only be 
reformed, he would have less temptation to begin the con- 
troversy at all, and the tenant would frequently submit to 
such a variation of the terms of his tenancy as might be 
demanded on reasonable grounds, when he would resist to 
the uttermost the entire avoidance of his lease. An exami- 
nation of the Reports, or of Sir E. Sugden's summary of them, 
will, we think, lead to the conclusion that the greater number 
of the cases of defective leases which actually occur will dis- 
pose of themselves. So many are defects of no appreciable 
value, except as grounds of nullity ; in so many cases the 
alleged wrong to the reversioner, which forms the ground of 

c 3 
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nullity^ is not an injury actuallj Buffered^ but an injury which 
might have been suffered at some time which has passed5 or in 
some event which has become impossible, to say nothing of the 
instances, where, as we have observed in the case of Doe t?. 
Rutland, the alleged defect is actually advantageous to the 
reversioner, or, as in the cases of a low rent reserved during 
the first years of a term, is actually a sacrifice by the tenant 
for life for the remainderman's benefit. In such cases the 
mere existence of an equitable jurisdiction would prevent the 
resort to any jurisdiction at alL 

In those cases in which the Court might be actually called 
on to interfere; there can be no greater difficulty in altering 
a lease which is actually executed so as to make it c6n- 
formable to the terms of the power, than there would have 
been if the instrument remained in draft and were submitted 
for that purpose to the hands of a conveyancer. Nothing is 
to be done but that which must have been done between the 
lessor and lessee at an earlier stage, if they had then dis- 
covered their rights 'and obligations. It is possible that 
ingenuity may suggest cases of difficulty on every executory 
contract ; but the difficulty of doing in some exceptional case, 
accurate equity, is no reason for dreading the establishment 
of the equitable principle, the mere existence of which, as we 
think we have here shown, will suffice in the vast majority 
of cases to prevent all litigation, as it will certainly prevent 
enormous injustice. 

A gratifying evidence in favour of our conclusion, is the 
actual experience as to a class of instruments, as numerous as 
they are important, we mean ordinary agreements for leases^ 
which are intended to be followed up by actual leases. A 
lawyer looking at many of these instruments, without re- 
ference to what actually happens under them, would be 
frightened at' the multitude and difficulty of the questions 
which they might affiDrd for obstinate litigants in suits for 
specific performance. But the number of cases in which 
litigation arises from the uncertainty of the agreement is 
comparatively insignificant ; for though there is so often 
uncertainty as to the istrict right, no unjust advantage nor 
an entire avoidance of the contract being to be hoped for 
on either side by litigation, ^ the parties have the strongest 
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interest to appioziinate to thdr i%hts without the expense 
and delay of a suit. 

On these considerations we believe the bill introduced by 
the Solicitor General, and which has passed into a lawS for 
grantmg relief against defects in leases made under powers 
of leasing, was founded. By the second section, the lease 
granted in the intended exercise of a power, where invalid 
against the remainderman by reason of a deviation from the 
terms, is to be considered in equity as a contract for a grant 
at the request of the lessee or his representatives, of a valid 
lease to the like eflfect, save so far as any variation may be 
necessary to comply with the terms of the power. The relief 
will be granted, therefore, on the same principle, whether 
there is a defect merely in the mode of execution, or extrinsic 
ceremonies, or such a defect in the contents of the instrument 
as will render a variation of its terms necessary ; and the 
doctrine of equity in supplying defects will, as we think has 
been shown, be thus made consistent with itself. 

It is provided, however, that this implied contract shall 
not enable a lessee to obtain a variation of the terms of the 
lease where the reversioner is willing to confirm it without 
variation.; a proviso intended to prevent a lessee from availing 
himself of the act in those cases (which we have seen are not 
rare), in which the variations from the power, now fatal to 
the validity of the lease, are actually beneficial to the 
remainderman. 

By the 3rd section, the acceptance of rent under an 
invalid lease is to be deemed a confirmation as against the 
person accepting. 

The 4th section extends to leases under powers, that prin- 
ciple which, under the doctrine of estoppel, is, as we have 
seen, so rationally applied to other leases. Where the lease, 
made in the intended exercise of a power, is invalid by rea- 
son that at the time of the granting thereof the lessor could 
not lawfully grant it, the lease is made valid if. the lessor's 
estate continue after the time when the like lease might 
have been lawfully granted under the power. This will 
extend to the cases where a lease is void by reason of some 

» 12&1S Vict. c. 26. 
C 4 
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pre-existing estate which has been forgotten or disregarded, 
and to the numerous cases in which, by. inadvertence, the 
lease is made to commence at a future time under powers 
which require the lease to be in possession. If this rule had 
been in existence it would have been unnecessary for thef 
judges in Fugh v. Duke of Leeds ^ to have done violence 
to the construction of the words " from the day of the date," 
and to set at nought, according to Sir E. SugdenV the 
previous authorities. 

The 5th section provides, that where there is a valid power 
of leasing vested in the lessor which is not referred to, and 
the lease cannot have effect and continuance according to its 
terms, independently of the power, the lease shall, for the 
purposes of the act, be deemed to be granted in the intended 
exercise of the power. This is an extension to the purposes 
of the equitable relief given by the act of the present rule 
of law, which supports the lease where the power would have 
supported it, though a reference to the power is wanting. 
In other words, the lease will, under the equitable relief 
given by the act, be made good to the full extent to which 
the power would have enabled the lessor to make it good 
whether the power is, or is not, in terms referred to. 

The act does not extend to church or college leases, (the 
law applicable to which may need amendments of a different 
character), or to charity leases, the persons granting which are 
universally known to be bare trustees ; and there is a saving for 
leases actually relinquished or avoided, and for pending suits. 

The act as originally passed, having no special time of 
commencement, took effect from its date ; but by a subse- 
quent act, c. 110. of the same session, its commencement is 
suspended to the first day of June next. This step was 
taken in consequence (according to Lord Brougham's expla- 
nation in the House of Lords) of the suggestion that the 
clause making the acceptance of rent a confirmation would 

» Cowp. 714. 

' *< Mr. Powell, in an elaborate argument irbich occupies uptrards of 100 
pages, has shown, very successfully, that this decision (Pugh o. Duke of Leeds) 
was in direct opposition to the decided cases." 2 Sug. Pow. 7th cd, p. 362. 
One of the evil effects of this irrational state of the law, is the temptation, 
yielded to in this case by the judges, to strain words and circumstances to 
counteract it. 
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operate lojuriouslj in certain cases ; the advanced period of 
the session not leaving time for a discussion of the question 
whether this provision should be suspended or modified. 
We incline to the opinion, that the principle of this provision 
is right. It is of the greatest consequence, morally and 
economically, that a landlord should not play at fast and 
loose with his tenants. When he exercises his rights over 
them by demanding or accepting rent, he ought to know, 
and does in fact know, his own title. He should accept the 
tenants on the terms on which alone they contracted to occupy 
the land ; or distinctly give them notice of their precarious 
position, and modify or terminate their tenancies as the cir* 
cumstances may require. The case of Beale o. Sanders, 
3 Bingh. N. S. 850. shows, that the tenant who continues to 
hold under a void lease is liable (though not in the same form 
of action) to all the stipulations which would have attached 
to him if the lease had been good ; so that the reversioner, 
continuing to receive the rent, may, as the law stands, enforce 
against the tenant, the obligations arising on a tenancy for 
a term certain, or, if it suit his purpose, treat him as a tenant 
from year to year. 

The course to be taken as to this provision, or the question 
in what manner the objects of the act may be best enforced 
arc, however, of less importance than the maintenance of the 
general principle of the act ; which wc hope to see extended 
to other cases. The powers given by settlements for the 
benefit of the parties, should not be made the instruments of 
fraud on strangers. It is especially of consequence to prevent 
them from being used to spread a feeling of insecurity as to 
the tenancy of land. In the argument of Thurlow and 
Dunning, in Commons t;. Marshall, it is said, in accordance 
with what should have been, rather than what was, the law, 
— "Of all powers, that of leasing was the most favoured, 
for obvious reasons of public policy. It would be a great 
discouragement to agriculture, if men who have laid out their 
substance on the faith of their leases, in the cultivation of 
their farms, were deprived of those leases on nice and critical 
objections to the form of them. The hardship would be 
greater where the objections are drawn from the terms of a 
power of which the tenant b very unlikely to have an^ 
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knowledge; it being notorious, tliat in ihe case of families 
of any importance in the country^ their tenants take, without 
inquiry, such leases as their landlords purpose to grant ; con-' 
fiding that they have the power they assume." ' 



ABT.IL — INTERNATIONAL LAW.* 

Pabt II, — continued, 

Thel Conventional Law of Nations^ its Nature^ Limits^ and dis- 
tinctive Character. 

We proceed now to the second class of errors, to which we 
formerly alluded, and by which a series of stipulations and 
engagements in a succession of treaties between or among 
certain nations individually, is held to establish general rules, 
binding upon other nations, who have not been parties to 
these treaties, or only for a certain period, and for certain 
considerations, and upon certain conditions. And against 
such errors it is of importance to be on our guard, because 
their tendency and effect is to convert the Conventional Law 
of Nations, which is, from its very nature, a particular law, 
into a general or common international law, and to give to 
the Conventional Law of Nations, if not a legislative or 
statutory force, at least a legally obligatory force; such as to 
bind nations to what are matters of free choice, or option, 
and to which they have never given their unqualified consent, 
so as to render the operation of the principle. Pacta sunt 
servanda, at all applicable. 

Thus, as formerly noticed, some later German writers, 
such as Martens and Kliiber, appear to have endeavoured still 
farther to enlarge the Conventional Law of Nations, by 
creating out of separate treaties, or, by what they term 
analogy, deducing from various similar stipulations in 
treaties, a body of international law, which seems to be 
held out as of perpetual duration, without regard to the 
duration of the treaties from which it is derived, and to be 
binding on all other nations, whether they may have been 

» 7 Brown's, P. C. fol. 118. 
. ^ S^e the last art. on this suhject/lO L* R. 261. 
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onginally, or may liave oontinoed, parties to these treaties, 
or not. Although neither Martens nor Kliiber were acute 
and profound lawyers, such as Hugo or Savigny, they were 
very learned and industrious men; and, as their Aforidg- 
mentQ *^ Du Droit des Gens modeme de TEurope " are of a 
convenient size, and in the hands of the diplomatic public, 
it is necessary to investigate more narrowly, what the rather 
vague and somewhat mystical doctrine maintained by them 
really is, and what is the evidence of it ; especially as some 
later and more able writers have availed themselves of it, 
probably from patriotic motives, to support rules of maritime 
warfare, which are favourable for the peculiar or particular 
and temporary interests of their country. 

In 1776, the Abbe de Mably, in the preface to a new 
edition of his work, entitled " Le Droit Public de TEurope, 
fond6 sur les Traits," rather pompously announced treaties 
or conventions as the ground or foundation, or chief source, 
of European international law. " Tout le monde S9ait, que 
les trait^s sont les archives des nations, qu'ils rcnferment les 
titres de tous les peuples, les engagemens reciproques, qui 
les lient, les loix, qu'ils se sont impos^es, les droits, qu'ils ont 
acquis, ou perdus. II est, si je ne me trompe, peu de con- 
noissances aussi importantes, que celle-li, pour des hommes 
d'etat, et m6me pour de simples citoyens, s'ils s^avent penser ; 
il en est peu, cepcndant, qui soient plus negligees." But this 
is little else than an elegant and impressive mode of enun- 
ciating a truism. Every body knows, that the conventions 
or agreements which nations make with each other are rC' 
corded in treaties. But the passage just quoted is quite 
vague, and contains no distinct information why, or how, or 
to what extent, if any, they constitute a part of international 
law, beyond the special stipulations which they contain, as 
binding the conttacting parties, while the treaty endures. 

That treaties between or among two or more nations are 
binding, for the period of their duration, upon the contracting 
parties, and constitute the law between or among them in all 
matters embraced by the treaty, there can be no dispute. 
But, beyond this, whether or not, or to what extent, do such 
treaties go? Do they constitute international law with 
reference to nations who never entered into any similar 
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treaties^ or whO| at least, are not partiies to the treaty in 
question? For what period, too, when not specified, are 
such treaties binding even upon the contracting parties? 
Does a breach of the treaty on the part of one of the nations 
dissolve the conventiontd obligations undertaken by the 
opposite or other parties ? What subsequent injurious con- 
duct, if any, is sufficient to liberate either, or any, of the 
contracting parties from the reciprocal rights and obligations 
thus expressly undertaken by them ? 

That the practical system of International Law, recognized 
in modem Europe, is much affected by the treaties which 
individual nations conclude with each other, and that such 
ti'caties, so far as still in force, are to be consulted in the 
first place as authorities, there can be no doubt. But, 
beyond the rights and obligations thereby conferred or 
imposed, the inquiry is, how far are such treaties binding on 
other nations? 

The practical system of rules or modes of international 
Teci[Nrocal conduct now recognized as podtive> or established^ 
International Law by the civilized states of modem Eurcqpe^ 
we have seen> has chiefly arisen or grown np^ from time to 
time> in the course of the experience of generatkws and ageai, 
and of the progressive advancement of nations in their 
peaceful, commercial, and wariike intercoQKse> and has cmne 
in time to be embodied in customs and usages; in otka* 
words, in the habitual repetiticw of the same <Nr ^mihur act% 
indicating and proving the intuitive perception or ^prehest- 
Sion by tlie populations of different countries and states of 
the more simple, and the gradual discovery and convictioa of 
the more complicated, jurklical, or legal, relaticnis of nati<Mi8^ 
and of the thence resulting rights and obligations of natioDs 
towards each oth^. And, as the Prus^an p«t»fessor Sdunalz 
observes ^ "to give to the body of modem practical Inter- 
national Law a scientific form, it is not enough to arrange 
in order> the materials which history fumkhes; it is necea- 
sary also to search therein for the notions, which serve as 
oruides to unfold those rules, as derived from the fun&uaental 
principles of right and justice^ to illustrate their appttcation 
> ScImmI^ £iuop4UsdiG Ydlkfimd.t» BttdiL § SS. 



IniemaHanal La%b. 29 

m detiul, and thus to solve difficulties, and to find precedents 
for such new cases as may probably occur in future.** In 
the same way^ as general history appears to do, the treaties 
of particular nations with each other, as being the records 
of such events, may, beside the particular rights and obliga- 
tions thereby conferred or imposed, contribute indirectly to 
practical International Law> by showing what matters and 
rules have been held as requiring particular stipulation, or as 
otherwise generally observed, under the influence of those 
common inward convictions and feelings of compulsory 
justice and legal right, which arise in the minds of the in- 
dividuals of whom a people is composed, and form the basis 
of what is called the Natural, or the General and Common, 
consuetudinary law of nations. But, beyond this, the 
treaties among the different European nations do not appear 
to contribute to the general Positive or Established Inter- 
national Law of Europe^ or to constitute of themselves com- 
ponent parts of that law, beyond the rights and obligations 
which they bestow or impose on the contracting parties. 

Although, however, it seems manifest that treaties, of 
themselves, only bind the contracting parties, and although 
it appears, from the preceding quotations from several of the 
latest writers on the subject, that the International Law, or 
Droit des Gens de TEurope, so far as ifc is derived from, or 
dependent on, treaties, is by no means of a stable or perma- 
nent nature, and is liable to vicissitudes from these treaties 
ceasing, upon various grounds, to be obligatory, yet Martens, 
and after him Eliiber, appear to hold that, in addition to the 
undisputed obligations created by treaties on the immediately 
contracting parties, while these treaties continue to be in 
force, some more general law may be extracted from them, 
binding upon third parties, or other nations. Thus, in § 3, 
Kluber remarks, ^*I1 importe, souvent, d'observer, tantot 
ridentite, tantot I'analogie, des principes dont elles (les 
nations de I'Europe) sont parties, dans les stipulations de 
leurs trait^s," — which passage, though rather ambiguously 
expressed, seems to imply, " It is often of importance to ob- 
serve, sometimes the identity, sometimes the analogy, of the 
principles from which the nations of Europe have set out, or 
departed, or upon which they have proceeded, or by which 
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they have been ^ide4 in the stipulationB of tbdr treaties.'* 
And, at greater length. Martens had previously remarked, 
*^that there may be formed, by abstraction, a theory of 
what is most generally practised among the states of Europe, 
by considering that, in many points, the numerous particular 
treaties of those powers resemble each other so much in the 
essentials, that there may be extracted from them principles, 
as received among all, who have made treaties upon these 
subjects ; and that even treaties, though obligatory upon the 
contracting parties only, serve often as a model for the 
treaties of the same kind to be concluded with the other 
powers; whence there results an ordinary mode of con- 
tracting, usually observed in practice.'* That Martens really 
meant to maintain that, from the numerous similar treaties 
which the European nations have concluded with each other, 
there may be extracted principles, and a theory formed, by 
which the obligatory force of treaties may be extended be- 
yond the contracting parties, and a permanent rule of Inter- 
national Law thereby created, binding on nations generally^ 
and in perpetuity, can scarcely be supposed. At the same 
time, the language employed by him, and apparently con- 
firmed by Kliiber, though in less explicit terms, seems to 
bear this import, and ought to be guarded against. And it 
may, therefore, be 'proper to investigate more minutely how 
other jurists, prior and subsequent, and of equal authority, 
have viewed the matter, and whether, in the nature of a 
treaty or contract, there be any ground, consistently with 
correct legal principle and accurate logical deduction, for 
rearing uj) any such theory. 

Against the danger of ascribing such extensive and indefinite 
effects to treaties, Dr. Zouch, in the 17th century, and Van 
Bynkershoeci, in the 18 th century, both warned International 
Jurists. ** Rectfi observat Zouccheius," says Bynkershoeck, 
** non satis constat, an, quod illi pacti sunt, sit habendum pro 
Jure Publico, an pro exceptione, qu& a Jure Publico diversi 
abeunt. In variis pactis, et antiquioribus et recentioribus, id 
ade6 est incertum, ut ex solis pactis, noii consult^ ratione, de 
Jure Gentium pronunciare, periculosum sit." * 

> Qua»t. Jur. Pubiici, Lib. I Cap. XV. pp. 11 0> 111. 
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We maj next refer to Leibnitz, Bachd, and the PrussifUi 
Privy Conncillor Sohmalz, the contemporary of Martens and 
Kliiber, and perhaps more a philosopher and statesman than 
either.^ ''Samnel Kachel, the follower of Grotius and 
opponent of PiifendorflF" (observes Professor Schmalz), 
'^ carefolly distinguished the treaties of individual nations in 
particalar, firom the general common law of nations, which 
rests solely upon custom." " Leibnitz pronounced the defi- 
nite idea of a Consuetudinary Law of Nations to be equally 
important to the learned and to statesmen." ^'Leibnitz 
himself first commenced the collection of the treaties of 
states with each other, with a view to the formation and 
advancement of the science of International Law ; not as if 
these treaties were to furnish, through their own contents 
merely, the substance or whole body of the science, but 
because there is to be found in them preeminently, what 
principles the European powers have recognized as right and 
just, or what they have propounded or held as recognized 
and nnquestionable/' "It must be obvious, however, that 
no common or general law of nations can be formed out of 
the particular treaties or conventions of single nations^ how- 
ever similar they may be." " Those treaties can be used for 
the construction of the science, only in order to ascertain, 
what has been propounded or recognized in them as their 
principle or basis. And that recognized principle or basis is 
nothing else than custom or usage. Custom or usage, then, 
or what may be inferred or deduced as a consequence from a 
custom, for cases similar to it, are the sole science of Inter- 
national Law." 

With the German jurists last mentioned, several Danish 
and French distinguished jurists of the last and present 
century quite agree, in taking the same view of the matter 
under consideration. 

Thus Hiibner.^ " The particular nature of the Conven- 
tional Ljcw of Nations cannot be contested. This Secondary 
Code of Sovereign States is a particular code ; because, by 
the confession of all the world, its maxims oblige, and can 

* Europaische Vblkerrecht, Buch i. S. 10. § 26 — 28. 

• Vol. ii. part i. ch. i. pp. 186, 137. 
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oblige only^ tlie contracting parties in so far as they are 
founded only upon treaties^ and unless they are merely 
simple repetitions of the laws of humanity. It is evident 
that there are many sovereign nations^ who have never formed 
conventions with each other^ and that there exists no treaty 
which is common to them all. Thus, since the engagements 
of some nations cannot serve as obligatory rules of conduct 
for others^ it is incontestable, that the Conventional Law 
of Nations is a particular law of nations. From what has 
been said, it is easily perceived how much the conventional 
law differs from that, which is primitive and universal, with 
respect to their extent, as well as their duration. The 
former has properly for its object only the actions, which are 
naturally indifferent ; and it binds only the nations who have 
undertaken some engagement with each other. The latter, 
on the contrary, regards all the sovereign nations of the world, 
known or unknown. The former is locked up, or confined, 
within the limits of negotiation ; the latter extends as far as 
the conception of civil society. Besides, the treaties which 
compose the Conventional Law of Nations are obligatory 
only, until they be infringed, or transgressed, or declared null 
by the contracting parties ; whereas the oracles of the uni- 
versal law of nations are always in vigour: whether they 
be neglected or not, they are not on that account the less 
obligatory ; and their authority will never cease to have its 
full and entire effect, until men shall cease to live in society.*' 

Eayneval, also, as we formerly said, thus expresses himself: 
** I cannot cease to repeat, that treaties (their contents are of 
no consequence) do not constitute the Law of Nations ; they 
are the expression of the particular will of the. contracting 
parties; they have the same nature as contracts between 
or among individuals; but in the absence of contract, it is 
the common law which decides; and between or among 
nations the Common law is the Law of Nations, or Droit 
dcs Gens."^ 

And so little does one of the latest and most able conti- 
nental international jurists. Pro. Heffter, appear to consider 

^ Dc le Liberie dcs Mers, tom. i. § 2. p. 285. Ann, 1811. 
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treaties as possessiDg or creating a power to bind third 
parties, that he thus states the general doctrine. *' To third 
parties a treaty can, of itself, cause no benefit or advantage, 
no detriment or disadvantage. At the same time, in so far 
as the last might be the case, mediately or immediately, 
and in an unlawful way, these third parties may adopt mea- 
sures of precaution and preservation, and previously guard 
against it by protests. They cannot, however, on their own 
account, or for theur own behoof (an und fur sich), impugn 
the validity, or obstruct or prevent the completion and exe- 
cution of a lawful treaty among the parties interested."^ 

Finally, to these authorities of the first order, we may 
add that of the late accomplished Mr. Plumer Ward, who, 
beside his high talents and great acquirements in general 
literature and science, distinguished himself in this depart- 
ment of law, not only by his " History of the Law of Nations 
prior to the Age of Grotius," but also by the various treatises 
on the leading doctrines of Maritime International Law, 
which he published about the commencement of the present 
century. Although he had not the pleasure of being per- 
sonally acquainted with Mr. Plumer Ward, the writer of 
this article corresponded with him; and having requested 
him candidly to say, whether he considered the view taken 
of the nature and extent of the Conventional Law of Nations 
in the recent work, entitled " Researches, Historical and 
Critical, in Maritime International Law," as erroneous or not, 
received the following answer: — ** May 5. 1845. I have 
seldom read reasoning so powerful, and, in answer to your 
enquiry, can safely assure, that I entirely agree with you, 
m every word you have said, against the to me most incon- 
dusive attempt of the modem jurists you have refuted, to 
set up a Conventional Law of Nations upon, at the very 
best, most sandy foundations." 

Such being the views taken, and the notion entertained, 
of the Conventional Law of Nations by the most talented 
international jurists, both prior to and after the appearance 
of the work of Martens, we were disposed to conclude, we 

* Europaische Volkerreclit der Gegenwart, § 94. p. 167. 
VOL. XI. D 
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had mistaken the meaning of Martens and Eltiber^, haid ^re 
not observed that the doctrine* which we hesitated to ascribe 
to them* was adopted* and more ingeniously supported hy 
the able American lawyer* Dr. Wheaton* and very recenliy 
by M, Th. Ortolan* and consequently by the able French 
lawyers* of whose aid and instructions* he candidly states* he 
availed himself. The last-mentioned author* however* while 
he maintains the doctrine which we have here ascribed to 
Martens and Kliiber* maintains* at the same time* that these 
writers "have never pretended that the stipulations of a 
treaty ought to form the rule* beyond the terms and duration 
of that treaty* and between or among parties* different from 
those who have consented to them. They all* on the con- 
trary (he says), have proclaimed this principle of reason* that 
a treaty is not obligatory but upon the contracting parties 
solely; and that, consequently* the law resulting from one or 
more isolated treaties is not an universal law* but a particular 
law." ^ M. Ortolan* indeed, could not well do otherwise than 
maintain* in his second volume, that it was a mistake to 
suppose these two German jurists held such a doctrine as 
that here imputed to them. For* in his first volume, in the 
chapter in which he discusses treaties* he had laid down the 
following unexceptionable doctrine : " A convention is ob- 
ligatory only between or among the contracting parties. 
This is one of those moral truths beyond doubt* which 
reason conceives* and upon which* when reduced to this 
simple expression* all the world are agreed. Now there 
exists among nations no general convention or treaty which 
they have all made and consented to in common; conse- 
quently, treaties do not form a general law for all nations* 
but only a particular law, each solely for the Powers* and 
between or among the Powers who have subscribed it." * 

How, in consistency with this obviously 'well founded 
doctrine, the theory imagined by Martens and Kliiber can 
be supported* it is not easy to see ; and* with a view to as- 
certain the truth* we shall examine more closely* first* 

* Regies Internationales, 1845, toL ii. p. 442. 

• lb. vol. i. p. 70. 
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whether either pmate oontraots anumg iadividuab/or public 
treaties^ that is^ contracts among nations, are of such a 
nature as can become tlie basis of a sort of consuetudinary, 
law, on the ground of the long continued uniform and unin* 
terrupted repetition of the same or similar acts, indicating 
and affording evidence of the existence of the consciousness 
and common conviction of mankind of the compulsory ju- 
ridical or legally obligatory nature of the so uniformly 
repeated acts or customs ; secondly, whether the theory con- 
tended for, on the other side, be not at variance with the 
previous admissions in point of fact made on that side, or 
whether the doctrines maintained be not incompatible and 
contradictory. 

First, then, public treaties, or contracts among nations, it 
is manifest, may be contemplated either as separate acts, or 
as in connection with each other. Viewed as separate acts, 
it is admitted, on all hands, public treaties between or among 
nations do not, any more than contracts among private in- 
dividuals, bind any other person than the contracting parties, 
according to the terms of the treaty, fairly and liberally in- 
terpreted, as long as the treaty endures, and does not legally 
expire by the lapse of the stipulated period, and is not ex- 
tinguished by any subsequent events, which legally terminate 
its operation or effects. 

When contemplated, not separately, but as connected, it 
is manifest, the connection may, in point of time, be either 
simultaneous or in succession. When the connection is simul- 
taneous, it is obvious it may be either by including more than 
two nations, in one or more than one treaty, as principals; or 
by including two or more nations, in one or more treaties, as 
principals, and one or more other nations as accessaries in 
subsequent treaties of accession. But here, too, it does not 
appear to be contended, that the effects of such simultaneous 
treaties extend beyond the contracting parties, the legal 
construction of the stipulations of the treaties, and their 
legal endurance, as fixed by express agreement, or as legally 
terminated by supervening events. 

Treaties, however, may also be contemplated in connection, 
as following each other in succession ; and it seems to be on 

D 2 
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treaties viewed in this light alone, that these later writers' 
can plausibly found their argument and theory. Now, viewed 
in this light, treaties between nations may, no doubt, be con-- 
sidered as so many successive acts, or, to a certain extent, 
repetitions of the same or similar acts; that is, what we call 
usages or customs. 

And, so far as the argument of these later writers is free from 
mystery or distinctly intelligible, it seems to be, that these suc- 
cessive treaties afford evidence against the contracting parties 
of the different stipulations contained in them, that many 
of these stipulations, if not altogether identical, are similar ; 
and that through this similarity these stipulations succeeding 
each other, or repeated for a long period, become common 
customs or usages, binding upon all nations who have ever 
made or agreed to such stipulations; in the same way as 
Unilateral Acts, without any joint agreement, if uniformly 
repeated for ages, become established customs or usages, 
obligatory upon the nations who have for ages observed 
these rules of conduct towards each other, because their long 
continued spontaneous and uniform repetition indicates a 
consciousness or conviction, in all men of ordinary intelligence, 
of the existence of a juridical relation, or legal right and obli- 
gation, independent of the consent of parties. 

In this way of stating it, we conceive, we have given the 
argument of the opposite party all the plausibility of which 
it is susceptible, even more, perhaps, than they have yet given 
it themselves in their vague and rather mysterious language. 

But we by no means admit, that identical or similar stipu- 
lations, in a succession of treaties, can be correctly viewed in 
the same light, or as identical with, a long continued and 
uniform series of unilateral spontaneous acts for ages. In 
order to ascertain the truth, it becomes necessary to inquire, 
whether or how far there is any ground in fact, in observation 
and experience, for such identification or assimilation, or 
for ascribing to it such important effects. And here, as our 
safest guide, we shall, as on former occasions, refer and appeal 
to the principles and practice of the internal jurisprudence of 
states, of the private law among individuals united In civil 
society under one government, exercising the combined force 
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of the community or nation ; we mean that branch of the 
internal law of states, which is not statutory, flowing from 
the direct exercise of the legislative power, but which grows 
up gradually from age to age, as Common consuetudinary 
law, originating in custom or usage, as indicating the con- 
viction and belief of legal right among a people, and pro- 
gressively cultivated and enlarged by the accumulating de- 
terminations of the judicial power of the state. 

Now, in the internal private common law of states, it is 
not every description of act of which the repetition for a 
series of years renders it capable of affording a basis or foun- 
dation for a rule of Conunon consuetudinary law. We never 
hear of contracts of sale, lease, or loan, however frequently 
repeated, becoming obligatory upon other individuals than 
those who entered into such contracts. In short, to render 
the acts of individuals, however often repeated, fit to create 
a rule of common law, they must have inherent in them 
certain essential requisites. For^scertaining these requisites, 
we shall, as we have just said, appeal to the internal common 
law generally of the civilized nations of Europe. And this 
we are enabled to do with comparatively less difficulty, from 
the aid afforded by the very learned and scientific treatises 
recently published by two of the latest and most eminent 
writers on internal private law, M. Von Savigny of Berlin, 
and the late Prof. Puchta of Leipsic 

According, then, to the doctrine of the ablest continental 
jurists, judges, and other lawyers, as we had formerly occasion 
to observe, in order to become the basis of a rule of consue- 
tudinary law, the act must, in the first place, be, at least in 
a negative acceptation, of an innocent, not criminal nature, 
reasonable and not absurd, according to the intuitive per- 
ception or apprehension, and the instinctive feeling of man- 
kind generally, of persons of common sense or ordinary 
intelligence. Secondly, the act must have been often re- 
peated, and for a long 'space of time, or there must have been 
a long series of identical or similar acts. Thirdly, the re- 
peated acts or practices must have been uniform, without 
interruption by acts of an opposite or different nature. 
Fourthly, judicial decisions are peculiarly fitted for ascer- 

D 3 
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taming thei rtiles of Common consuetudinary law. Fifflily^ 
the act mu9t have been performed intentidnally, — not from a 
feeling merely of religious, or moral, or ethical duty, such aa 
benevolence, fair and candid estimation of others, b^ieficence, 
gratitude, charity, — not as a matter of option, to do or not to 
do, or as a matter of free choice, such as entering into a 
contract or treaty, or not ; but from the consdousness or con- 
viction and internal feeling of a juridical or legal necessity — 
Juris Tiecessitatis opinio. Lastly, if publicity or notoriety be 
not indispensable, the acts should be not secret, but of an 
open and pidpable nature, so as to admit of being easily as- 
certained. 

Such are the conditions confessedly requisite for the esta- 
blishment of rules of private consuetudinary law among 
individuals living together in society, under one government ; 
and why the same conditions should not be requisite for the 
establishment of rules of customary law among these indi- 
viduals, when viewed as imited into communities, and existing 
as separate states, it is not easy to see. But, upon investigating 
the collections which have been made of treaties concluded 
among the different European nations for the last three or 
four centuries, it will be found very diflSoult, if not imprac- 
ticable, to point out any series of similar treaties, long con- 
tinued and uniform, uninterrupted by treaties of a different 
nature, such as to form the basis of any general obligatory 
rules of law, binding upon any other nations than the con- 
tracting parties, to the extent of the terms and the duration 
of these treaties ; besides the absence in all treaties from 
their very nature, as acts of free will or optional, of the legal 
requisite of having been entered into from a conviction or 
belief of the juridical or legal necessity of doing so. 

But, it may be argued, although the treaties are dissimilar 
as wholes, and do not possess the requisites necessary to found 
a rule of common consuetudinary law, certain stipulations in 
these treaties are similar, have been often repeated, and 
recognize certain rules, which may be considered separately 
and called principles. And so far as such rules arise from 
common juridical or legal relations, and exist in the manner 
before described, independently of all consent, negotiation. 
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or ixeaij, we admit those principleB. But so far as the rules 
eontended for do not arise from the ezistenoe or concurrence 
of such phjcdcaly material, and mental relations, and con- 
oomitant or consequent juridical or legal relations, but depend 
upon consent for their ezist^ice, there does not appear to have 
been produced any sudi long continued uniform and unin- 
terrupted a series even of stipulations in treaties, as would 
found such a private consuetudinary law as would be binding 
on individuals. And as liftle can such stipulations be held 
to bind states, beyond the contents, limits, and duration of 
the treaties, of which they form a part. 

Supposing, however, the existence of such a long con- 
tinued uniform and uninterrupted series of particular similar, 
though not identical, stipulations in treaties, to have been 
established ; the question we are now considering appears to 
have been profoundly examined, and in a great measure 
solved, by the late acute Prof. Puchta in his excellent Trea- 
tise on Consuetudinary Law, where he inquires, whether 
contracts or treaties (Vertr^) can be adduced as proof, or 
evidence for or of the existence of customary law or right.* 
" With regard to the matters or arrangements which occur 
in or are iixed by the contract or treaty itself," he acutely 
observes, " there arc two possible alternatives : First, it may 
have been precisely because some point or rule was found 
not valid or effectual according to existing law, that it was 
therefore settled and established through joint consent or 
agreement. And, in this case, the meaning or import of the 
contract, instead of affording evidence of the previous exist- 
ence of the rule of law established by it, rather proves its 
non-existence. But, secondly, it may have been thought 
that what is well enough understood of itself, should, for 
greater certainty or security, be expressed in the contract, 
so that thu8> conversely, it was so agreed, exactly for the 
teason, because it is consistent with and conformable to the 
common 1^1 conviction of mankind, &c. &c. When eon- 
tracts are propounded, in which the particular stipulation or 
arrangement is- expressly made, it is so for certain that they 

' Gewdhnheltoreebty iBticb iii., Kap. 11, § 4.» Zweiter Tbeil, p. S3, &c. 
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are not absolutely to be considered as the observance of Ibat 
rule of law, since the arrangement has the form of an agree- 
ment, which, in its form, at least, contains not the presupposi- 
tion or announcement of an existing rule of law or command. 
But, on the other hand, this is not altogether decisive, since 
scarcely ever is a contract concluded, in which the contracting 
parties confine themselves to that which needs or requires 
a special settlement.'* 

" This question, then, will always be possible, whether 
the arrangement in the contract is the subject-matter of the 
agreement, or whether it has its foundation in the conviction 
of a pre-existing juridical or legal precept or command. The 
last may be urged and adduced, along with concurring cir^ 
cumstances, for evidence ; and under this requisite, contracts 
may be in so far used as evidence for the existence of the 
rule of law. In particular, the expressions used by the conT 
tracting parties may point or direct to those sources whereby 
they, in a certain measure, justify their arrangements." 

Such appears to be the doctrine laid down by the latest 
and ablest continental lawyers, with regard to the juridical or 
legal effect of contracts between private individuals living in 
civil society, as affording or not affording evidence of a rule 
of the internal Common consuetudinary law of states, as ad- 
ministered to the individuals of whom they are composed. 
And no valid reason appears to have been assigned why thq 
same doctrine should not be held applicable to the same 
individuals, when viewed in their collective capacity, as 
constituting a people or state. The result of this application 
is, that where or when a line or mode of conduct does not 
appear to have been previously followed and spontaneously 
observed by nations towards each other, a convention or 
treaty agreeing to such a line or mode of conduct for tlie 
future, affords evidence of the non-existence of such a mode 
or rule of conduct as part of the Common consuetudinary 
law : but that, as a line or mode of conduct which may have 
been well enough understood before and occasionally followed, 
may be rendered more distinct, certain, and secure by the 
parties agreeing to it in express terms in a treaty, the latter 
may in this way afford a degree of proof that such right and 
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correlative obligation were previoualy intuitively perceived 
or apprehended, or instinctively felt, and that the treaty 
merely rendered them more precise and confirmed them. 
While, however, the alternative just alluded to remains 
doubtful, it does not appear how the frequent repetition of 
such treaties, or of the similar stipulations contained in them, 
can create any legal obligation on other nations beyond the 
parties so making or agreeing to such stipulations, or beyond 
the terms or endurance of the contract. 

Such treaties may, for a time, recognize and confirm a rule 
of the common law ; but they cannot create it beyond their 
own endurance, so as to be l^ally binding beyond the con- 
tracting parties. In cases where the Common consuetudinary 
law merely establishes the general right and corresponding 
obligation, which, for their practical enforcement, require 
specification with regard to locality or time, or external 
material description, conventions or treaties are, as already 
remarked, of great utility. Such as fixing the time for 
allowing foreigners to depart in the event of a rupture; 
fixing the time when peace is to take effect in different 
quarters of the globe; describing what articles are to be 
considered warlike stores, where the general or common law 
merely determines that the act of carrying warlike stores for 
the supply of a belligerent nation is a departure from the 
strict impartiality implied in neutrality, and warrants con- 
fiscation. But in such cases, where the specification rests 
solely on the treaty, such specification cannot he held obli- 
gatory on other nations, who. have not consented to the con- 
tract. 

We hope soon, in a future article, to conclude our remarks 
on this subject. 
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AET. IIL— LUNACY. 

Copy of a Letter to ike Lord Chancellor from the Commissioners^ 
in Lunacy f with reference to their Duties and Practice, under, 
the Act 8 4-9 Vict. c. 100. 1849. 

We were quite satisfied, when we brought before our readers 
the Report of the Law Amendment Society with respect to 
the Treatment of Lunatics ^ that the sjibject would not be 
allowed to rest in its present position ; and the case of Not- 
tidge V. Ripley soon after occurred, and attracted very general 
attention, not only from its remarkable chai-acter, but as 
exposing the present state of the law as to the confinement 
of persons of unsound mind. We are not going to recall to 
our readers' recollection the circumstances detailed by the 
witnesses in that case as to the ** abode of love." It is merely 
necessary to state, that it was there proved that a lady of 
property was confined by her relations, on account chiefly 
of her peculiar religious opinions, and that neither the judge 
nor the jury who tried the case thought that her confinement 
was authorized. The judge was the present Chief Baron, 
and he expressed a very strong opinion on the subject. This 
has called forth a letter to the Lord Chancellor from the 
Commissioners, signed on their behalf by their chairman. 
Lord Ashley, in which they thus state the points which 
seem especially to have touched them : — 

^* In the course of the trial (as reported in the * Times ' news- 
paper of the 25th, 26th, and 27th of June last), the Chief Baron 
stated his opinion to be, that no person ought to be confined in a 
Lunatic Establishment, unless ' dangerous to himself or others ; ' 
and further, that the members of this Board were bound to liberate 
every person not thus dangerous. He also expressed an opinion 
that a Commission of Lunacy ought to have been taken out in the 
case, and intimated that, without such commission, the party con- 
fining Miss Nottidge had not * the sanction of the law.' " 

» 9 L. R. SIS. 
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The Commissdoiiers imtest against this statement of the 
law:— 

" The object of these Acts is not, as your Lordship is aware, 
so much to confine lunatics, as to restore to a healthy state of mind 
such of them as are curable, and to afford comfort and protection 
to the rest. Amongst the many persons confined as being lunatics 
or of unsound mind, those who are manifestly dangerous, that is to 
say, those who, by some overt act, have already proved themselves 
to be dangerous, are comparatively few in number ; the far more 
numerous classes consisting of, — 1st. Those who are sent into 
lunatic establishments for the purpose of treatment, with a view 
to the alleviation and cure of their malady ; 2dly. Those who, from 
disease of mind, are incapable of self-government, and who there- 
fore require, at certain periods (or perhaps generally), the most 
careful supervision and control; and, 3dly. Those who are in- 
capable of taking care of themselves or their affairs, and are likely, 
therefore, to sustain serious injury if left at large and unprotected, 
" It may reasonably be asked, what would become of all these 
large classes of the insane if set at large, in conformity with the 
Lord Chief Baron's opinion ? 

'* It is well known that all Commissions of Lunacy are founded, 
not on the party being dangerous, but on the fact of his being 
insane, and incapable of managing his own affairs ; and yet, every 
one who is found lunatic by inquisition is placed under the care 
of a committee of his person, who thereupon possesses the entire 
control over the lunatic, and may keep him in confinement so long 
as the commission remains in force. 

" If, in practice, the class of insane persons placed in confine- 
ment were limited to such as had previously exhibited some 
dangerous tendency, the main purposes of the legislature, in th^ 
statutes now in force, would be frustrated, and a most fearful 
hazard be incurred. For, inasmuch as the tendency to danger first 
shows itself more frequently in the later than in the earlier stages 
of the disease, when alone such disease is likely to be cured, a large 
proportion of patients of this class would be deprived of the benefit 
of jwoper curative treatment until after they had placed either 
themselves or other persons in peril, and had not improbably 
(owing to the lapse of time) become themselves incurable. 

" Moreover, the difficulty of ascertaining whether one who is 
insane be dangerous or not is exceedingly great, and, in some 
cases, can only be determined after minute observation for a con- 
JBiderable time. It is the general opinion of experienced persons. 
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that, whenever an insane delusion exists, the patient can in no 
case be considered as otherwise than dangerous, although the 
tendency may never have been actually exhibited by overt acts or 
expressions ; and, in our own experience, we have known patients 
whose disorder has appeared to have abated, and who have been 
treated as harmless for a considerable time, but who, nevertheless, 
upon some sudden and apparently unprovoked impulse, and with- 
out betraying any preliminary violence or irritation, have at- 
tempted, and in some instances have effected, the destruction of 
themselves or others. 

"In the cases of monomaniacs, and patients suffering under 
religious and other delusions (not apparently tending to any 
dangerous result), we have known repeated instances of their 
attempting and committing self-destruction, homicide, and acts of 
violence, owing to some imaginary sentence of condemnation, or 
under the influence of some imaginary voice or spirit. 

** In the majority of cases which come under the cognizance of 
the Commissioners, they have little difficulty in satisfying them- 
selves as to the state of mind of the patient ; but cases of nicety 
and difficulty occasionally arise, exhibiting such peculiarities, and 
differing so decidedly in some respects from all others, that the 
Commissioners, in dealing with them, have been unable to lay 
down any general rule or principle for their guidance. In no case 
have they decided that opinions, however wild or extravagant, 
which were common to any class or body of persons, either in 
reference to religious belief or otherwise, constituted or amounted 
to insanity. And in no case have they decided that a patient was 
insane because his symptoms resembled, in a greater or less degree, 
those of other patients whom they have previously known ; but 
they have considered each individual case as depending upon its 
own special circumstances, and have formed their judgment 
accordingly." 

We are inclined to agree with the Commissioners in this. 
We certainly do not think that confinement should be 
limited to that class of lunatics " dangerous to themselves or 
others." But we next come to a part of their letter more 
doubtful, not perhaps in their statement of their duties, but 
in the policy of the law which authorizes their performance. 

" Amongst the multifanous duties of the Commissioners, one is 
to discharge patients when * detained without sufficient cause ;* 
of the sufficiency of the cause, the Commissioners are by law 
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iionstituted^ the judges ; and thej endeavour to form the best 
judgment in their power in each particular case, when the subject 
comes before them. Thus, if a patient be pkced in an asjlum 
without just cause^ without having been of unsound mind, the 
Conmiissioners are bound to discharge him. So, if a patient 
(originally a fit subject for confinement) be recovered and restored 
to a sound state of mind, the Commissioners are obviously bound 
to discharge him, if the person under whose care the patient is 
placed, or the relative who originally authorized his confinement, 
(for upon these primarily the duty devolves) has neglected to do 
so. But a person labouring under an insane delusion is not de- 
tained without sufficient cause.", 

And the Commissioners thus continue the statement of 
their practice : — 

" The power of liberation vested in the Commissioners is one 
involving great responsiblity, and in our judgment ought to be 
exercised only after grave consideration, and with much caution. 
Every person placed in confinement as a lunatic, must prima facie 
be presumed to be insane. Before a private patient can be legally 
detained in any house, there must exist an order (signed by some 
friend or relative), two certificates from different medical prac- 
titioners, who have each separately examined the patient, and also 
a third certificate or statement from the medical officer of the 
establishment, all expressing the condition of the individual as of 
unsound mind, and a proper subject for confinement. It would 
argue great rashness and imprudence, to say the least, on our 
parts, to determine on the immediate, or even the very speedy, 
liberation of a person so certified, unless we had reason to suppose 
that the certificates had been fraudulently obtained, or we were 
strengthened in our own impressions by the opinion of the medical 
officers having the care of the patient, that the confinement had 
from the first been improper, or that the nature of the malady was 
such as is usually of short duration, and that a perfect cure had 
been effected. Although in a few cases of acute mania the disorder 
is sometimes of short duration, yet where there exist actual de- 
lusions, the process of recovery (if ever it takes place) is slow and 
gradual, and the question as to the probability of cure can scarcely 
be determined satisfactorily until after a considerable period has 
elapsed." 

Now this statement brings out to our minds the great 
objection to the present system. It proves to us with what 
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difficulty a pereon improperly sent to and confined in a 
lunatic asylum can be released from it by the Commissioners. 
Giving those gentlemen, as we have ever done, every credit 
for the desire and ability to discharge their important func- 
tions, yet this statement shows how strong is the bias against 
the person so confined. It is, therefore, of the utmost im- 
portance that no permanent confinement should take place 
before a proper inquiry has been made as to the state of the 
mind of the alleged lunatic For the reasons stated in the 
Beport, we do not think that the medical certificates, or the 
order signed by a friend or relation, are a sufficient pro- 
tection. The case of Nottidget;. Bipley proves that they are 
not, and other cases of this nature are fast coming to light ; 
and we are satisfied that this recommendation of the Report 
is a sound and proper one, that "before the liberty of a 
person is taken away, on the ground of his being a lunatic, 
there should be a further inquiry by some person having a 
judicial character, within a reasonable period, to be deter- 
mined by law, after the first confinem^it in the asylum." 

But still more does this case prove the necessity of acting 
on the recommendation of that Beport relative to the property 
of the lunatic. The Beport ^^ recommends that within such 
period after the lunacy has been properly established as the 
judicial officer who shall have determined as to the fact of 
lunacy shall deem reasonable, the property of the lunatic^ of 
all kindsg shall vest in an official committee^ to be administered 
for his benefit by the masters in lunacy^ or by some local juris" 
diction in the provinces*^^ We state our confident belief, that 
if this recommendation were followed, it would be attended 
with incalculable benefit to the unhappy persons thus afiiicted. 
Take away the temptation of obtaining the management of 
the property of the alleged lunatic, and the interested relation 
or false friend would hesitate as to employing the coercion 
of the lunatic asylum. 

The Lord Chief Baron is also stated to have said that a 
commission of lunacy ought to have been taken out in the 
case of Miss.Nottidge, and that without such commission her 
confinement was illegal. Probably, all that the learned 
judge meant was, to enforce the importance of some judicial 
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investigation as to the fact of lunacy ; and this surely should 
be required if the statement of the Commissioners in their 
letter is correct " In fact,'* they say, " out of 4028 private 
patients {many of them possessed of considerable property) 
who were confined in asylums^ on the 1st of January, 1848» 
only 245 had been found lunatic by Inquisition." 

This appears to us a most alarming statement, and esta- 
blishes in our minds the necessity of some further legislation 
which will secure to this large body of persons a disinterested 
and impartial investigation of their condition before they are 
deprived of their liberty and property. 

We think that, under the circumstances, the Commissioners 
in Lunacy are fully justified in the course they have taken 
as to the publication of this letter. We have also read 
the judgment of the Lord Chief Baron, as reported, with 
satisfaction ; and we have no doubt that the whole subject 
must receive further investigation by Parliament, with a 
view to some amendment of the law. In the case of 
Mr. Vicars, which, indeed, as a whole, illustrates the justice of 
our remarks, and came before the Lord Chancellor on the 
3rd of August, 1849, his Lordship is reported to have said: 
" I am quite disposed to rely upon the evidence of the 
medical men ; but still, nothing is effected until the question is 
settled by judicial authority. ^^ 

Give as cheap and sununary a tribunal as the nature of the 
case permits ; but we are satisfied that the present law and 
practice on this important subject cannot remain unaltered, 
and we would direct the attention of those interested in it to 
what appear to us to be the two most important points : — 

1. Let no one be confined in any lunatic asylum, except 
temporarily for the purpose of protection, unless some judicial 
inquiry as to the alleged lunacy has taken place. 

2. Where the fact of the lunacy is duly established, let 
the property of the lunatic be administered for his benefit by 
a court accustomed to such matters, and not be left in the 
hands of persons who may improperly apply it, and who may, 
in order to secure its possession, have contrived the confine- 
ment of the alleged lunatic. 

* This number, we apprehend^ is ezclusiYe of the pauper lunatics. 
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ART. IV.—CHANCEBT REFORM IN CALCUTTA. 

We again advert, with great pleasure, to the spirit which 
animates the Indian Bar and Bench with respect to law 
reform. Our Indian Empire has indeed great advantages. 
With a special, and, we believe, permanent department of 
government, most wisely instituted by the East India Com- 
pany for the consideration and promotion of this object ; and 
with a Bench, not only not hostile, but leading the way in 
the suggestion of improvements in the Law, much has been 
already accomplished, and much more may be anticipated. 
We have already had frequent occasion to notice the services 
rendered in this respect by the Chief Justice of Bombay, 
Sir Ersklne Perry ; and we have now no little satisfaction in 
calling the attention of our readers to what has been very 
recently effected in the Supreme Court of Bengal. We need 
not dwell on the importance of steps taken by a Court pre- 
siding over a large portion of our most important colonial pos- 
session. The alterations in Chancery practice, to which we are 
now going to call attention, although important in themselves, 
are still more so as indicative of the feeling which guides the 
Judges of the Supreme Court of India, and are to be taken, 
as we are infonned, as precursors of larger reforms. 

The first is a short act of the Legislature for avoiding wagers. 
By the 2nd section, it will be observed, Courts of Equity and 
Admiralty are allowed to take viva voce evidence. This is 
a step towards assimilating the rules as to Law and Equity. 

Act No. XXL, dated (i.e. came into operation) Oct 10. 1849. 
An Act for avoiding Wagers. 

" Wliereas it is expedient to discourage gaming and wagering 
for money, it is enacted as follows :— 

" I. All agreements, whether made in speaking, writing, or 
otherwise, by way of gaming or wagering, shall be null and void ; 
but no suit shall be allowed in any court of law or equity for re- 
covering any sum of money or valuable thing alleged to be won 
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on any wager, or entruBted to any person to abide the event of 
any game, or on which any wager is made. 

^ JL The several courts of justice established by royal charter, 
instead of directing an issue to be tried on a feigned wager for 
ascertaining any disputed fact, in the exercise as well of the 
Equity or Admiralty, or any other jurisdiction, as of the common 
law jurisdiction of the court, may issue summonses to witnesses, 
and cause them to be examined oraUy in open court as wit- 
nesses in the cause, and the witnesses so summoned shall be bound 
to attend and give their evidence in the same manner, and under 
the like penalties for neglect and disobedience, or for giving false 
evidence, as any witness duly summoned to give evidence according 
to the practice of the court before the passing of thb act." 

The following rules on the same subject speak for them* 
selves 2 — 

SuFBEMB Ck>URT, Tuesday^ June 19£A, 1849. 

" Sir L. Peel and Sir J. W. Colville sat in the Grand Jury room 
to-^ay to hear motions, &c. 

" The following New Bules were read at the opening of the 
court: — 

" I. That from and after the date of this order no interrogatories 
shall be filed for the examination of witnesses before the Examiner 
in any suit either hereafter to be commenced or now pending on 
the Equity side of the court, wherein interrogatories have not at 
the date of this order already been filed, and no depositions of 
witnesses shall be taken before the registrar in any cause either 
hereafter to be commenced or now pending on the Ecclesiastical 
or Admiralty side of the court, wherein no depositions of witnesses 
have at the date of this order already been taken, but the parties 
in such suits respectively, if desirous of going into evidence, shall 
proceed according to the rules hereinafter prescribed, so far as 
such rules may be applicable to such suits respectively. 

" n. That in all suits now pending on the Equity side of the 
court wherein interrogatories for the examination of witnesses 
have already been filed^ and in all causes now pending on the 
Ecclesiastical and Admiralty sides of the court wherein the exa- 
mination of witnesses before the registrar has already commenced, 
the cause shall proceed according to the former practice, unless 
all the parties who have filed interrogatories in the case of ah 
PJquity suit, or all the parties to such examination before the 
registrar in the case of an Ecclesiastical or Admiralty suit, shall, 

VOL. XI. E 
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within three weeks fr(»n the ^te of thie order, signify to the 
registrar that they agree to abandon their respective interroga*-' 
tories, or such examination of witnesses, as the case may be, and 
to allow the cause to proceed according to the rules hereinafter 
prescribed, in Mrhich case the same dhall proceed accordingly. 

« lEL The following rules are to apply to all Equity suits 
wherein issue has not yet been joined^ and so far as the same may 
be applicable to all suits wherein issue having already been joined, 
the parties proceed to the examination of witnesses viva voce, 

" 1. One replication only is to be filed in each cause unless the 
Court otherwise orders, and such replication is to be in the fonn 
set forth at the foot of this order, or as near thereto as cir* 
cumstances admit and require, and upon the filing of such re- 
plication the cause is to be deemed to be completely at issue. 

FOBM OF REPLICATION. 

Between A B plaintiff 

and 

C i), E F, G H &c. defendants. 

" * The plaintiff in this cause hereby joins issue with the de- 
fendant C D (all the defendants whose answer or plea it is wished 
to put in issue, or against whom a traversing note has been filed) 
and will hear the cause on bill and answer against the defendant 
E F (all the defendants against whom the cause is to be heard on 
bill and answer) and on the order to take the bill as confessed 
against the defendant G H (as the case may be).' 

" 2. Any party desirous to examine witnesses by commission is 
to be at liberty to apply for an order for such commission on 
notice to the opposite party; but no such commission shall be 
granted unless the Court shall be satisfied that the witnesses 
whose evidence is required cannot conveniently be examined viv& 
voce: or unless the application for such commission be made 
within three weeks after issue shall have been joined in the cause, 
— except in cases wherein the Court, upon special grounds, and 
upon such terms as it may be proper to impose upon the party 
applying for the same, shall think fit to grant such commission. 

" 3. The plaintiff within four weeks after filing his replication, 
if no commission for the examination of witnesses shall have been 
previously granted, or within the time at which the latest of such 
commissions (if any such commission has been previously granted), 
is returnable, is to set down his cause and obtain and serve a 
subpoena to hear judgment ; and on his making default herein, 
any defendant is to be at liberty to move to dismiss the bill for 
want of prosecution, and the same shall accordingly stand dis- 
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zniasedy unless' ihe phi»liff shall oome in and paj'the costs of the 
motion and undertake to set down his cause within one week from 
the date of the order to be made on tuch motion, or such furtiier 
time as the Court shall think fit to allow. 

'' 4. A subpoena to hear judgment is not to be returnable at 
any time less than eight days from' the teste of the Writ, and is to 
be served at least fomt days befoi^ the return thereof. 

*^ 5. Any party desirous of examining witnesses otherwise than 
by commission, is to be at liberty at any time after issue joined in 
the cause to sue out such subpoenas ad tesHficandum as have 
heretefore been issued by the Registrar in causes wherein an 
examination of witnesses viv& voce has been had pursuant to Act 
No. XXL of 1848. 

^* 6. The witnesses so summoned shall, unless the Court shall 
otherwise direct, be examined viva voce in open Court and at the 
hearing of the cause ; but the Court shall have power at any time 
aflfcer the cause shall be at issue to direct that a witness be 
examined de bene esse, and to limit the terms on which the party 
producing such witness shall be at liberty to read his examination 
in evidence at the hearing of the cause. 

"7. Any party who (being dissatisfied with the judgment of 
the Court on the hearing of any cause) shall present a petition of 
rehearing, shall state in such petition whether he be desirous to 
have the cause reheard upon the evidence taken at the former 
hearing, or to have the same reheard on a fresh and further ex- 
amination of witnesses ; but no petition for a rehearing on a fresh 
or further examination of witnesses, shall be presented except by 
special leave of the Court to be granted on motion, and upon such 
grounds only as, according to the former practice of the Court, 
would have been deemed sufficient to support a motion* for the new 
trial of an issue directed by any order or decree. 

**8. Nos. 1, 2, and 3 of the Equity rules relating to setting down 
and hearing causes and aU subsisting Equity rules relating to the 
examination of witnesses so far as they are inconsistent with these 
rules are hereby repealed ; except as regards such suits now pending 
as are to be governed by the former practice of the Court, as to 
which the rules hereby wholly or in part repealed are to remain in 
full power and operation." 

This rule introduces a great alteration ; and we look forward 
with great interest to the results. The judges of the Supreme 
Court of Calcutta, more especially Sir Lawrence Peel, the 
Chief Justice, are characterized for their caution ; and we 

E 2 
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now congratulate them on the boldness which they have 
shown in taking this step.^ 

We shall give some of the other orders> omitting some 
details. 

^< Y, No exceptions for scandal or impertinence or for the insuf^ 
ficiency of answer shall hereafter, except by special order of the 
Court, be referred to the Master, but all such exceptions shall be 
heard and disposed of before the sitting Judge in Chambers, who 
shall sit for the disposal of exceptions on each Saturday during 
Term and the sittings of the Court, and on the ordinary chamber 
days during vacations according to the following rules : — 

" 1. Any person or party having filed exceptions to any pleading 
or other matter depending before the Court for scandal, and any 
party having filed exceptions for impertinence, is within six days 
after the filing thereof to obtain and serve upon the opposite party 
a summons, calling upon him to attend before the Judge in 
Chambers, and argue the exceptions on a day named in such 
summons, being one of the days appointed for the hearing of 
exceptions, not less than seven or more than fourteen days after 
the service of such summons, and if the exceptant shall^make default 
herein he shall be deemed to have abandoned the exceptions and 
shall pay the costs thereof, 

" 2. The plaintiff having filed exceptions for insufiiciency to a 
defendant's answer shall, after the expiration of eight days from 
the filing of such exception (during which period the defendant is 
to have the option of submitting to the exceptions), but not before, 
and within fourteen days from the filing of such exceptions in like 
manner obtain and serve upon such defendant a summons, calling 
upon him to attend before the Judge in Chambers, and argue the 
exceptions on a day named in such summons, being one of the 
days appointed for the hearing of exceptions, and not less than 
four or more than twelve days after the day of the service of such 
summons ; and if he shall make default herein he shall be deemed 
to have abandoned the exceptions and shall pay the costs thereof. 

" 3. Either the exceptant or the party served with a summons 
under either of the two last preceding rules, shall be at liberty, in 
ease the opposite party shall fail to appear at the time named in 
the summons,. to call upon the Judge to proceed exparte and dis- 
pose of the exceptions. 

} We note, as curious, while this sheet is passing through the press, that the 
new orders of the Incumbered Estates Commissioners provide for the vivd voce 
evidence of witnesses. — Morning Chronicle, Oct. 19. 1849* 
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^'4. The 35th, 40th, 44th, 4oth, 46th, 50th, and 5lBt of the 
Equity Bules for the Master's Office, and so much of the 49th of 
the same rules as relates to the Master, are hereby suspended, 
except as to references now pending before the Master, or which 
may hereafter be mlEide to him by any special order of the Court, 
and the sitting Judge, by his order, to be made on hearing any 
exceptions under these rules, shall overrule or allow such excep- 
tions, and shall, if necessary, direct any scandalous or impertinent 
matter to be expunged, and shall (if necessary) fix the time for 
putting in a further answer, and shall make such order as to the 
costs of such exceptions as may be just (which costs shall be taxed 
by the taxing officers), and generally shall have all such powers in 
the matter of the said exceptions as have heretofore been exer- 
cised by the Master, and the order of such Judge upon the hearing 
of such exceptions shall in all cases be final, unless he shall see fit 
to refer such exceptions, or any of them, to the consideration of 
the full Court, 

" VL In cases where any defendant is in contempt for want of 
an answer, and the plaintiff is unable with due diligence to pro- 
cure, without great delay and expense, a writ of attachment to be 
executed against such defendant, by reason of his being out of the 
jurisdiction of the Court, or if within the jurisdiction of the Court, 
of his residing at a distance of more than 100 miles from Calcutta, 
or of his being concealed, or for any other cause, then such de« 
fendant may be proceeded against as follows : 

*'In cases where such defendant shall have appeared by his 
attorney or in person, or an appearance having been entered for 
him under the second of the orders of 1842, he shall have after- 
wards appeared by his own attorney or in person, the plaintiff 
may serve upon such attorney or party a notice, that on a day in 
such notice named (being not less than 14 days after the service 
of such notice) the Court will be moved that the bill may be taken 
pro confesso against such defendant, and the plaintiff is, upon the 
hearing of such motion, to satisfy the Court that he has properly 
proceeded under this order ; and the Court, being so satisfied and 
the answer not being filed, may, if it shall so think fit, order the 
bill to be taken pro confesso against such defendant, either im- 
mediately, or at such time, or upon such further notice as, under 
the circumstances of the case, the Court may think fit. 

" In cases where such defendant shall have had an appearance 
entered for him under the second of the orders of 1842, and shall 
not afterwards have appeared by his own attorney, the plaintiff 

£ 3 
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may cause to 'be inserted in the Government Crazetie a notice that 
on a day in sudi notice named, being not less than four weeks 
after the insertion of sach notice in the -Gazetief the Coart wOl 
be moved that the bill may be taken pra eanfesso against snch 
defendant, and the plaintiff is, upon the hearing of such motion^ 
to satisfy the Court that such defendant ought to be proceeded 
against under the provisions of this order, and that such notice of 
motion has been inserted in the Government Gazette at least once 
in every week from the time of the first insertion thereof up to 
the time for which the said notice shall have been given ; and the 
Court, being so satisfied, and the answer not having been filed, 
may, if it shall so think fit, order the bill to be taken pro confeseo 
against such defendant, either immediately, or at such time, or 
upon such further notice as, under the circumstances of the case^ 
the Court may think proper, 

" Vn. If upon default made by any defendant in not appearing 
to, or not answering the bill, it appears to the Court that such 
defendant is an infant or a person of weak or unsound mind, hot 
BO found by inquisition, so that he is unable of himself to defend 
the suit, the Court may, upon the application of the plaintifi^, 
order that one of the solicitors of the Court may be assigned 
guardian of sach defendant, by whom he may appear to and 
answer, or may answer the bill and defend the suit. But no such 
order is to be made unless it appears to the Court, on the hearing 
of such application, that the subpoena to appear to and answer 
the bill was duly served, and that a notice of such application 
was (after the expiration of the time for appearing to or answering 
the bill and at least six clear days before the hearing of such 
application), served upon or left at the dwelling-house of the 
person with whom or under whose care such defendant was at the 
time of serving the subpoena ; and (in the case of such defendant 
being an infant not residing with or under the care of his father 
or guardian) that notice of such application was also served upon 
or left at the dwelling-house of the father or guardian (if any) of 
such infant, unless the Court, at the time of hearing such motion, 
shall think fit to dispense with such last-mentioned service. 

" X. Every order of reference to the Master for the appointment 
of a receiver or trustee, and also every order of reference to the 
Master for the appointment of a guardian or committee of a 
lunatic, which shall not embrace any other matter or thing re- 
quiring any directions consequential upon the Master's report on 
such order of .reference, shall direct the Master to appoint such 
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receiver or tmBtee, or such gutrdian or oommittee, and the Mastw 
having proceeded to make such appointment^ is to file his certifi- 
cate thereofy and thereupon such appointment shall be valid and 
effectual, without any order for the confirmation thereof; Pro- 
vided that any party or parties dissatisfied therewith may, by 
special, petition, bring before the Court the grounds why such 
appointment should be altered or reviewed." 

It will be seen that these orders are in conformity with the 
principles which we have recently brought before our readers^ 
with respect to the relation of Judge and Master in Equity. 
In some of them duties are thrown on the Judge which are 
now performed by the Master ; and in one of iiiem (X.) an 
important principle is recognized^ that when a matter is re- 
ferred to the Master which he properly adjudicates upon, his 
act shall not necessarily require confirmation. The remedy 
for all the evil at which these orders are aimed lies, as we 
think, deeper than these orders go. It remains to be seen 
how long two judicial persons not necessarily in communication 
.with each other will be entrusted with the disposal of different 
portions of thie same suit. We have already^ stated our reasons 
for thinking that one person only, with a proper staff under 
,his direction, should be so employed. But we are not so 
bigoted to our opinion as not to tolerate others, and, so far as 
they extend, these orders are in conformity with the very 
principle for which we contend. 



ART. v.— THE LEGISLATION OF 1849. 

At the close of the legislative year it is a natural, and we 
hope not a useless part of our oflSce, to pass in review the 
results attained by the recent labours of the Legislature, and, 
disentangling aS far as we are able that portion of them 
^hich is intended to be permanent from that which is only 
of temporary interest, to present to our readers an epitome of 
the new laws, in which the necessities or the desires of the 

.1 9 L. R. p. 1. et seq. Th.Q Judge- Master Question. 
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various classes composing our social system, or of those to 
whom the rudder of the state is committed, have found their 
expression ; and to endeavour to aid them in forming a just 
estimate of the direction in which the vessel is steering, and 
the progress she has made. 

To ascertain these points with accuracy requires indeed^ 
to continue the metaphor, more pains and skill in taking 
observations than can be supposed to be commonly exercised 
by a simple passenger. The phenomena to be observed (t.e^ 
the acts of parliament) are presented to the observer, with 
no other classification than that which is aflPorded by their 
division into public and general, local and personal, and 
private, and by the time of their respectively obtaining the 
royal assent; a method of which, so far as ocmcems the 
public and general acts, it may be sufficient to remark that 
if it had been purposely contrived with the view of rendering 
the labours of Parliament unintelligible to the great body of 
the community for whose benefit they are intended, no plan 
of arrangement more appropriate could have been devised. 
To illustrate its operation, we take at nindom six consecutive 
chapters of the statute of the last session, beginning at 
chapter 100. It will be found that they relate to the 
following subjects: — 

1st. The drainage of lands in Grreat Britain and Ireland ; 
2nd, the more easy recovery of small debts in England, and 
the abolition of certain inferior courts of record ; 3rd, the sale 
of the Royal Pavilion at Brighton, and the application of 
the proceeds; 4th, the charging upon a common fund the 
maintenance of the poor in unions, and otherwise amending 
the Poor Law in England ; dth, the amendment of the acts 
for the more effectual relief of the destitute poor in Ireland ; 
6 th. the conversion of renewable leasehold tenures in Ireland 
into tenures in fee. The example, we may add, is unusually 
favourable, for out of the six subjects to which the six 
chapters relate, two relate to the same general head, the 
relief of the poor, and these two follow each other.. 

Now, when it is considered that each year produces from 
100 to 150 public and general acts of parliament; that no 
small number of these acts are intended to extend or amend 
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the provisiona of other acts on the same sulgeet ; that on 
some subjects, as e.g. the commutation of tithes and the 
laws for the relief of the poor, scarcely a year passes without 
producing an amending act ; that our statute-book exhibits 
such titles as the following : " An Act to continue for Two 
Years, and to the End of the next Session of Parliament, and 
to amend an Act of the Second and Third Years of her present 
Majesty, intituled an Act to extend and render more effectual 
for Five Years, an Act passed in the Fourth Year of his late 
Majesty George lY., to amend an. Act passed in the Fiftieth 
Year of his Majesty George III., for preventing the Adminis- 
tering and taking unlawful Oaths in Ireland ; " — it may be 
conceived to how great a degree this absolute want of classifi- 
cation of our laws in the statute-book must add to the labour 
of those who may wish to ascertain under what law they 
are living, at any given time, what provisions the wisdom of 
Parliament has made, in any particular matter, for the 
guidance of the community : a result which the indexes in- 
troduced in editions of the Acts of Parliament published 
by private persons, carefully as these are now executed, 
<»nnot remove, though they undoubtedly diminish the evil 
of the practice, and unfortunately, by doing so, tend to its 
continuance. 

It would require more space than we can at present spare, 
to consider, with the care which the subject requires, the best 
method of classifying for general use, and issuing to the 
public, the authoritative declarations of the Legislature. 

For our immediate purpose it may be suflScient to enume- 
rate the heads which appear to us to afford a natural and 
easily-comprehensible scheme of classification^ They are as 
follows : 

L Laws relating to the Crown and the Legislative body, 
its constitution, mode of procedure, and machinery, 

II. Laws relating to the internal government of the 
country, the general and local administration, the revenue, and 
the public security, a head which includes the military and 
naval force, the police, and the punishment of crime. 

III. Laws relating to the external government, under the 
minor heads of our colonies, and foreign states. 
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IV. Laws relating to tbe adrnmistration of jostice^ under 
the seyeral subdivisions of — the constitution of the courts 
and modes of proceeding, civil and criminal law, equity, the 
law of bankruptcy, and ecclesiastical law. 

y. Laws relating to ecclesiastical matters, such as the 
division of parishes, the endowment of churches, &c. 

YI. Laws relating to the public health, safety, and morals. 

YII. Laws relating to the promotion of education, art, or 
science. 

YIII. Laws relating to trade, ccHnmerce, and internal 
communication. 

IX. Laws relating to improvements and public works. 

X. Laws relating to charitable institutions. 

XI. Laws relating to the maintenance or management of 
the poor. 

XII. Laws relating to individual property. 

XIII. Laws relating exolusively to local objects. 

Under one or the other of these heads, we think it would be 
easy to class every public act, relating to one subject only, 
which our statute-book contains; the laws relating exclu- 
sively to any one of the great provinces of the empire, or its 
dependencies, being thrown together, under similar heads, 
into one great class. By briefly noticing in this order the Acts 
which the last session of Parliament has added to our long 
file of previous laws, we hope to afford our readers an insight^ 
such as they could not easily obtain in any other way, into 
the composition of our present statute«book for the year; 
and shall then proceed to call their attention more minutely 
to those Acts of the last session on which we widi especially 
to fix it. One striking result of sudi a classification is the 
relative proportion of Acts relating solely to one province of 
tbe United Kingdom, to the exclusion of the others. Out of 
the 111 public and general Acts of the last session, it appears 
that three only relate to Scotland exclusively, eighteen exclu- 
sively to England, and thirty-two exclusively to Ireland, nine 
of these concerning the administration of justice, and six the 
relief or employment of the poor. 

But without further preface, except to notice that there is 
no Act of the present year referable to the fifth of the above 
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heads, which is therefore omitted, we lay before our readers 
the synopsis of the results of the last session of Parliament, 
reserving our comments until we have given them some idea of 
the text. 

SYNOPSIS OF THE ACTS OF THE 12 & 18 VICTORIA. 
Laws affecting more ^han one of the FitoviNCES or De- 

FENDENCIES OF THE^ KINGDOM. 

L Laws relating to the Crown and Houses of Parliament 

House of Lords : 

c 78. An Act for the more effectual Taxation of C^osts on Pri- 
vate Bills in thQ House of Lords, and to facilitate the 
Taxation of other Costs on Private Bills in certain Cases. 

House of Commrais : 

c. 72. An Act further to amend the Acts relating to the Offi- 
cers of the House of Commons^ 

H. Laws relating to the Internal Government of the Kingdom, 

General Administration : 

c. 1. An Act for consolidating the Boards of Excise and Stamps 
into one Board of the Commissioners of Inland Revenue, and 
making Provision for its Collection. 

c. 9. An Act to indemnify such Persons in the United Kingdom 
as have omitted to qualify themselves for Offices and Em- 
ployments, and to extend the Time limited for those Purposes 
respectively until the 25th day of March, 1850.1 

c. 89. An Act to reduee the Number of Signatui^s r^equired to 
Instruments issued by the Lords of the Treasury. 
Local Administration : 

c. 14. An Act to enable Overseers of the Poor and Surveyors 
of Highways to recover the Costs of distraining for Rates. 

c. 65. An Act providing for the more convenient levying of 
Bates in Parishes situated partly within and partly without 
the Limits of Boroughs not liable to those Rates. 

' Acts for this purpose hare been from time to time passed from the 
1 Geo. 2. sta. 2. c. 23., which appears to have been the first general indemnity 
Act including persons not absent from England. The original qualifications 
consisted either in taking the oaths imposed for the security of the House of 
Hanover, or in receiving the sacrament according to the rites of the Church of 
England. 
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c. 82. An Act to relieve Borougbs in cisrtain Cases from con- 
tributing to certain Descriptions of County Expenditure. 
Bevenue : 

cc. 3. 20. 24. and 98. Acts providing for the Service of the Year. 

c. 40. An Act continuing temporarily the Allowances of the 
Duty on Soap used in Manufactures. 

c. 80. An Act substituting new Allowances of Duty on the 
Purchase of Stamps, and the Receipts of the Duties on Gold 
and Silver Plate. 

c. 90. An Act to amend the Laws relating to the Customs.^ 

Public Security : 

c. 10. An Act for punishing Mutiny and Desertion, and for the 

better Payment of the Army and their Quarters.* 
e. 12. An Act for the Regulation of Her Majesty's Royal Marine 

Forces while on Shore.* 
c. 73. An Act to limit the Enlistment in the Artillery and other 

Corps* 
cc 52. and 75. An Act for suspending the Ballot for the Militia, 

and defraying its Expense.* 

m. Laws relating to the External Government of the Kingdom, 

Colonies : 
c. 66, An Act enabling the Colonial Legislatures to establish 

inland Posts. 
c. 96, An Act to provide for the Prosecution and Trial within 

the Colonies of Offences committed within the Jurisdiction of 

the Admiralty, 

Foreign States: 
c. 25. An Act for giving Effect to a Treaty with the Queen of 

Portugal for the Apprehension of certain Deserters. 
c. 84. An Act to carry into effect Engagements with certain 

Arabian Chiefs in the Persian Gulph for the Suppression of 

the Slave Trade. 

IV. Laws relating to the Administration of Justice^ 
Criminal Law ; 
ell. An Act to amend the Law in England and L'eland re- 
lative to Larceny and other Offences connected therewith. 

' Consolidated by the 8 & 9 Vict. c. 84. 

' These acts are annual, but appear to be repeatedly altered. 

' These are also annual acts. 
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& 76. An Act for the Protection of Women from fraudulent 
F^tices uised for their Defilement. 

Court of Chancery : 
c. 74. An Act for the further Belief of Trustees* 
c 108. An Act to amend the Joint-Stock Companies winding* 

up Act, 1848. 
c 109. An Act to amend the Act for regulating certain Offices 
in the Petty Bag in the Court of Chancery. 
Ecclesiastical Law : 
c. 67. An Act to extend the Remedies of Sequestrators of Ec- 
clesiastical Benefices* 
, c. 68* An Act for facilitating the Marriages of British Subjects 
resident in Foreign Countries* 

YL Laws relating to the Public Healthy Safety, and Morals, 

Health; 
c 33. An Act for regulating the Carriage of Passengers in 

Merchant Vessels. 
c 37. An Act for further amending the Laws as to Sewers, 
c 94. An Act for confirming certain provisional Orders of the 

Board of Health, and other Matters relative to the Public 

Health, and for the Lnprovement of Towns and populous 

Places, 
c. 111. An Act for the Removal of Nuisances. 

Morals: 
c. 92. An Act for the more effectual Prevention of Cruelty to 
Animals. 

Vn. Laws relating to Education, Science, and Art, 

c. 49. An Act to extend and explain the Provisions of the Acts 
for the granting of Sites for Schools. 

Vni. Laws relating to Trade, Commerce, and Internal Com^^ 

munication. 
Currency : 
c. 41. An Act to extend an Act of the 56 Geo. 3. for pro- 
viding a new Silver Coinage, and for regulating the Currency 
of the Gold and Silver Coinage of this Realm. 
Shipping : 
c. 29. An Act to amend the Laws for the Encouragement of 

British Shipping and Navigation, 
e, 88. An Act to amend the Laws relating to Pilotage. 
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c. 46. An Act to fadlitale the Union of Tojnpike Tuists. 

IX. Laws reloHng to Public Works and Improvements. 
Liclosore : . 
c. 83. An Act further to facilitate the Inclosure of Commons, 
and the Improvement of Commona and other Lands. 
Drainage and Improvement of I^and : 
c 100. An Act to promote the Advance of private Money for 
the Drainage of Lands in Great Britain and Ireland. 

X. Laws relating to Charitable InsHtuttons, 

c. 58. An Act to extend to the Officers of the Inland Revenne 
the Privilege of becoming Members of the Excise Benevolent 
Fund. 

c. 71. An Act to dissolve Regimental Benefit Societies, and to 
provide for the Application of the Funds of such Societies 
and of Regimental Charitable Funds. 

c. 87. An Act to continue temporarily the Sd & 4th of Her 
Majesty, c. 110., to amend the Laws as to Loan Societies in 
England and Wales, Jersey, Guernsey, and the Isle of Man. 

XI. Laws relating to the Poor, 

Rates for Relief of Poor : 
c. 61. An Act to continue for a limited Time the* Act exempting 
Inhabitants from Liability to be rated as such in respect of 
Stock in Trade or other Property to the Relief of the Poor. 

Xn. Laws relating to Property. 
Real Property : . , 

c. 26. An Act for granting Relief against Defects in Leases 

made under Powers of Leasing in certain Cases. ' 

c. 110. An Act to suspend the above Act. 



Laws relating exclusively to England and Wales. 

lY. Laws relating to the Admmistration of Justice. 

Courtis and Procedure : 

c. 18. An Act for holding the Petty Sessions of the Peace in 

Boroughs, and for providing Places for holding such Petty 

Sessions in Counties and Boroughs. - • 

c. 45. An Act to amend the Procedure in Courts of General 

and Quainter Sessions of the Peace, and for the better Ad- 
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TancemeDi of Justice in Gases mthin the Jnrisfiction of 

those Courts. 

Civil Law : 
c. 101. An Act to amend the Act for the Recovery of Small 
Debts, and to abolish cartain inferior Courts of Record. 
Law of Bankruptcy : 

c. 106. An Act to amend and consolidate the Laws relating to. 
Ecclesiastical Law : 
c. 39. An Act for the temporary continuance of certain IVo- 
visions concerning Ecclesiastical Jurisdiction. 

Vlll. Laws relating to Trade, Commerce^ and Internal Com* 

muTHcationn 

Boads: 

c. 35. An Act requiring the Transmission of annual Returns 

as to the Expenditure upon Highways to the Secretary of 

State, 
c. 54. An Act to continue teinporarily the Authority to apply 

Highway Rates to Turnpike Roads. ' 

c 87. An Act continuing temporarily certain Turnpike Road 

Acts. 

IX. Laws relating to Public Works and Improvements. 

cc. 7. and 57. Acts authorizing the Inclosure of certain LaAds 
under a Report of the Inclosure Commissioners. 

XI. Laws relating to the Poor. 

Relief of Poor : 
c. 8. An Act to remove Doubts as to liie Appointment of 

Overseers in Cities and Boroughs, 
c. 13. An Act for the Regulation of the. Maintenance of poor 

Persons in Houses not being the Workhouses of any Union 

or Parish. ^ 

c 64. An Act to remove Doubts as to the Authority of Justices 

of the Peace to act in certain Matters relating to the Poor in 

Cities and Boroughs. 

Xin. Local Acts. 

c 6. Buckingham, as to the Assizes at. 
c. 102. Brighton, for Sale of the Pavilion. 
c. 28. Greenwich, as to holding Markets at. 
c. 93. Metropolis, as to the Sewerage ofc 
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c. 81. New Porest and Waltham Forest^ Commisdon of Enquiry 

as to claims over. 
c. 32. Westmoreland^ for the £xecation of the Office of Sheriff 

of for One Year. 



Laws relating exclusivelt to Ireland. 

IL Laws relating to the Internal Government 

Local Administration : 
cc. 32. 36. Acts relating to the Collection of the Grand Jury 
and County Cess. 

Bevenue : 
c. 17. An Act continuing the Authority to search for Spirits 
sold without a License. 

Public Security : 
c. 2. An Act temporarily continuing the Suspension of the 

Habeas Corpus Act. 
c. 19. An Act authorizing the Eemoval of Prisoners fix)m 
Prisons in the Case of Epidemic Diseases. 

rV. Laws relating to the Administration of Justice, 

Courts and Procedure : 
c. 16. An Act to protect Justices of the Peace from vexatious 

Actions for Acts done in the Execution of their Duty, 
c 53. An Act to consolidate and amend several of the Laws 
relating to Attornies and Solicitors. 

Criminal Law : 

c. 27. An Act for removing Doubts concerning the Transport- 
ation of Offenders under Judgment of Death to whom Mercy 
may be extended. 

c. 30. An Act for the Prevention of Sheep Stealing. 

c. 38. An Act to continue, for Five Years, an Act of the Second 
and Third Years of Her present Majesty for the Prevention 
and Punishment of Assaults. 

cc. 69. and 70. Acts to facilitate the Performance of the Duties 
of Justices of the Peace out of Quarter Sessions with respect 
to Persons charged with Indictable Offences, and with respect 
to Summary Convictions and Orders. 

Civil Law : 
c. 15. An Act to amend an Act of the 54th of Geo. 3., for 
the Recovery of Wages. 
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Bankmptcj: 

c. 107. An Act to amend the Laws as to. 
Ecclesiastical Law : 
c 99. An Act to enconrage the Endowment of Chapels of Ease, 
and to amend an Act of the Eighth Year of Her Mtgesty as 
to the Registration of Marriages. 

YL Law» relating to the Public Health, Safety, and Morale. 

Health: 
c 56. An Act temporarily continuing an Act of the Fifth and 
Sixth of Her, Migesty, for amending the Law as to Private 
Lunatic Asjlums. 

VIIL Laws relating to Trade, Commerce, and Internal Com-' 

munication^ 
Boads: 

c 47. An Act to continue certain Acts for regulating Turnpike 
Roads. 

Riulwajs : 
c. 62. An Act to authorize an Advance of Money out of the 
Consolidated Fund to the Midland G. W. R. C. 

IX. Laws relating to Public Works and Improvements. 

Drainage and Improvement of Land. 

c 23. An Act to authorize further Advances of Money for the 

Improvement of landed Property, and the Promotion of 

Drainage and other Works of public Utility. 

c. 59. An Act to amend an Act of the Tenth Year" of Her 

Majesty for facilitating the Improvement of landed Property. 

XI. Laws relating to the Poor. 
Relief of Poor: 
c 4. An Act to amend the Laws relating to the Appointment 

of Vice-Guardians of Unions, 
cc. 5. 24. 63. Acts authorizing Advances of Money for the Re- 
lief of certain distressed Poor Law Unions, 
c. 104. An Act to amend the Law for the more effectual Relief 
of the destitute Poor. 

Employment of Poor : 

c. 60. An Act to amend an Act of the Tenth Year of Her Ma- 
jesty for rendering valid certain Proceedings for the Relief 
of Distress in Ireland by the Employment of the labouring 

VOL. XI, F 
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Poor, and to indemnifj those who have acted in such IVo- 
ceedings. 

XTT. Laws relating to Property. 
Real Property : 
c. 77. An Act further to facilitate the Sale and Transfer of 

encumbered Estates, 
c. 95. An Act to amend the Law concerning Judgments, 
c. 105. An Act for converting the renewable Leasehold Tenure 
of Lands into a Tenure in Fee. 

Xin. Local Acts. 

Dublin : 

c. 55. As to the Queen's Prison in. 

c. 86. Regulating the Corporation ot 

c. 91. Providing for the Collection of Rates in. 

c. 97. For the Lnprovement of. 



LAWS RELATING EXCLUSIVELY TO SCOTLAND. 

TV. Laws relating to the Administration of Justice. 

Civil Law : 
c. 34. An Act to amend an Act regulating the Justice of the 
Peace Small Debts Courts in Scotland. 

Vin. Laws relating to Trade, Commerce, and Internal Com- 
munication. 
Roads : 
c. 31. An Act requiring the Transmission annually to the 
Secretary of State of the Accounts of tlie Trustees of Turn- 
pike Roads and Bridges. 

XIL Laws relating to Property. . 
Real and Personal : 

c. 50. An Act for the Protection of the Property of Pupils, 
absent Persons, and Persons under mental Incapacity. 



LAWS BELATING EXCLUSIVELY TO ONE OF THE COLONIES 

OR COLONIAL DEPENDENCIES. 
Tndia: 

c. 43. An Act for punishing Mutiny and Desertion of the 
Troops in the Service of the East liidia Company, and regu- 
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latiDg the Payment of r^imentol Debts, aad the Distri- 
bution of the Effects of Officers and Soldiers djing in the 
Service, 

Newfoundland : 
c 21. An Act confirming certain Proceedings of the local 
Legislature for rebuilding" the Town of St John's, and en- 
abling it to make other Provisions for that Purpose. 
New Soutihi Wales: 
c. 22. An Act to remove Doubts as to the Validity of certain 
Grants of Land. 

New Zealand : 
c. 79. An Act to facilitate the Execution of Conveyances and 
other Instruments by and on behalf of the New Zealand 
Company. 

Van Converts Island : 
c. 48. An Act to provide for the Administration of Justice. 



The great number of laws relating to the administration 
of justice, and to the rights of property, which find a place 
among the Acts of the present year, must be evident from the 
most cursory examination of the above synopsis. To some of 
these we shall proceed to invite the attention of our readers 
more in detail. The Acts which we propose thus to notice^ 
taken in the order in which they appear in our synoptical 
arrangement, are — The Act to amend the Law in England 
and Ireland as to Larceny (c 11.); the Act for the further 
Relief of Trustees (c. 84.); the Act to amend the Joint- 
Stock Companies winding-up Act (c. 108.); the Act to 
extend the Kemedies of Sequestrators of Ecclesiastical Bene- 
fices (c. 67.) ; the Act for facilitating the Marriage of British 
Subjects reindent in foreign Countries (c. 68.) ; the Act to 
amend the Procedure of the Courts of Sessions in England 
(c 45.) ; the Act for the more easy Recovery of small Debts 
in England (c 101.); the Act to amend the Law con-- 
ceming Judgments in Ireland (c. 95.). Of the other Acts 
which might appear to deserve a more detailed notice, one, 
the Act for facilitating the Sale of encumbered Estates in 
Ireland (c.87.), has been fully considered in the last number 

y 2 
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of this Review ; and two others^ those relating to defects in 
leases and to the Law of Bankruptcy in England, are noticed 
in other articles of the present number. The just limits of 
an article must be our excuse for not extending our further 
notice to more Acts than those above mentioned, which we 
believe include all likely to be of interest to the majority of 
our readers. 

The first of these Acts (c. 11.), relating to the Law of 
Larceny, consists of four sections only, and has two objects ; 
the first to take away the punishment of transportation for 
simple larceny, except in the cases of stealing by tenants or 
lodgers, in the houses or apartments let to them, to the value 
of more than 5Z., or of larceny by a person who has previously 
been twice summarily convicted ; the second, to facilitate the 
proof of previous convictions, by making certified copies of 
them evidence in support of the indictment for larceny. 

The second Act (c. 87.), for the further relief of trustees, 
authorizes the judges of the Courts of Equity, in cases where 
personalty is vested in a body of trustees upon trusts within 
the meaning of the 10 & 11 Vict. c. 96., but where, "for any 
reason, the concurrence of all the trustees \o its transfer into 
the Court of Chancery cannot be had, to order the property 
to be brought into court upon the application of a major part 
of them only." 

The third Act (c 108.), to amend the Joint-Stock Com- 
panies winding-up Act (1848), has a more extensive range of 
objects; applying as it does to thirteen out of the sixteen 
heads into which that important Act is,^by means of notes 
placed in the marginal column, somewhat imperfectly classified. 

The present Act, though on the whole it follows the original 
Act with considerable regularity, yet deviates sufiiciently in 
some parts from the order observed in that act, to occasion 
the student of. it needless doubt and trouble in ascertaining 
the parts of the original act to which the amendments are 
intended to apply, and to serve as fresh evidence of the vialue 
of the practice of distributing the clauses relating to each 
distinct subject in any particular act imder a distinct head, 
— a practice, we believe, first introduced in the acts for con- 
solidating the clauses relating to railway and other public 
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companies, and since imperfectly followed in other nets, as in 
that now before us, by the insertion of marginal headings, 
but which, when it has found its way, as we are convinced it 
must soon do, into general use in all acts containing more than 
one provision, will, we are satisfied, do more to produce clear- 
ness of thought in the framers of acts, to prevent omissions, 
to obviate the clumsy introduction of amendments while the 
acts are passing through the Houses of Parliament, to render 
more intelligible the effect of acts amending acts upon the 
acts amended ; in short, to improve the style and facilitate the 
use of our acts of Parliament, than those who are not in 
the habit of systematic arrangement, or have never studied 
its effects, will easily suppose to be possible. But to return 
to our immediate subject We have stud that the present 
act touches upon a large proportion of the subjects which the 
act of 1848 includes, and we will proceed to state what those 
subjects are. For the benefit, however, of such persons as 
n^ay not be familiar with the provisions of this important 
Law, we will prefix a brief statement of the mode of 
proceeding which it has introduced. The first step is, in 
general, a petition to the Court of Chancery, supported by afli- 
davits showing that the company which it is desired to wind 
up comes within the operation of the act, and praying for an 
oi'der referring it to one of the Masters of the Court to wind 
it up accordingly. This petition is required to be advertised 
in a certain manner, and on it the Court, after hearing what 
parties it thinks proper, may make the order of reference. 
But the act provides that the Court may also make such an 
order motu propria in any suit for the dissolution of any 
partnership, whether asked for or not. 

The order being made, is carried in before the Master to 
whom the matter is referred, who proceeds to appoint an 
official manager or managers, in whom all the assets of the 
company immediately vest, to whom all books and papers are 
to be given up, by whom all suits by or on behalf of the 
company, in respect of its own members or other persons, arc 
to be prosecuted or defended, and whose duty it is to ascertain 
the debts and credits of the company, to get in its assets, and 
to make out lists of all persons who appear liable to contribute 

F 3 
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to the debts of the company^ which are settled by the Master 
after hearing the cases of all such persons as either object to 
be put on the list^ or^ being placed there^ contend that other 
persons ought to be subjected to the like burthens. All 
persons whose names are Included in these lists^ the Master 
may then compel to pay their equitable proportion of the sum 
necessary for the liquidation of the demands against the com- 
pany; the official manager proceeding ultimately under his 
direction to apply the funds realized in discharge of these 
claims. For all purposes connected with these proceedingSi 
the production of books and papers, the compulsory attendance 
of witnesses, the examination of the parties, &c., ample powers 
are given to the Master, whose orders are valid without con- 
firmation, and enforceable by the same process as those of the 
superior judges of the court ; who has power to direct issues 
for the ascertaining doubtful facts, and send cases for the 
opinion of the courts of law ; in whose discretion the costs of 
all proceedings before him lie, and who has also the important 
power of appointing any one or more of those who appear 
before him as contributories to represent the interest oiP any 
class of contributories, thus doing away with those formal 
difficulties as to parties, by which the administration of sub- 
stantial justice has so often been impeded in equity. It may 
be sufficient for our present purpose to add, that the act 
provides a speedy form of appeal to the superior courts, and 
enables the Lord Chancellor, with the consent of two other 
judges of the court, to make general rules and orders for the 
regulation of proceedings under it. 

The connection of the present with the preceding act wiU^ 
we hope, be now sufficiently intelligible. Its provisions are 
as follows : — 

§ 1. declares that the act of 1848 is to apply to all partnerships 
or companies consisting of not less than seven members, except 
railway companies incorporated by act of parliament, to whom it 
shall not apply — thus leaving companies formed for the purpose of 
making a railway, but which failed in obtaining their act, subject 
to its provisions — and proceeds to make certain peculiar provisions 
as to the mining partnerships formed on what is known as the " Cost 
Book Principle." 
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§§ 2. andS. relate to the second head of the original act^ ex* 
tending irom § 5. to § 13., and entitled, ^' The PetUion and Pro^ 
eeedmgs thereon;^ (§ 2.) providing for a more full advertisement 
of the petition, so as to insure the probability of its coming to the 
notice of those who maybe interested in opposing it ; and (§ 3.) al- 
lowing it to be verified by an affidavit in the following form : — " I, 
A. B., make oath and say, that so much of the annexed petition as 
relates to my own acts and deeds is true ; and so much thereof as 
relates to the acts and deeds of any other person I believe to be true." 

We must be allowed to express our gratification at this 
last provision ; it is an important step in the right direction, 
and can scarcely fell to be soon followed up by similar pro- 
visionsi, applicable to the many cases in which affidavits 
echoing bills or petitions or states of fact, are now allowed 
to swell the files of the Court of Chancery with useless but 
by no means costless writings. 

§ 4. belongs to the third head of the original act, entitled, 
" TJie Order absolute^ and Proceedings thereon^ and including 
§§. 14 — 20. It somewhat extends the power given to the Court of 
Chancery^ by the 18th section of the original act, to order partner- 
ships to be wound up under the act in suits for their dissolution. 
The power is, however, we conceive, now restricted by the 
1st clause to partnerships consisting of at least seven partners ; a 
provision by which almost all ordinary partnerships will be ex- 
empted from it. 

§§ 5, 6, 7, 8, 10, 11. and 13. belong to the fourth head of the 
original act, including §§ 21 — 36., and entitled, " The Appoint- 
ment of the official Manager : his Estate^ Powers, and Duties" 

They give the Master greater latitude in varying the security 
to be provided by any official manager (§ 5.), enable him to fix, from 
time to time, the salaries to be allowed, within certain limits 
(§§ 6, 7.), and to allow a remuneration to any solicitor employed by 
the manager (§ 10.), empower the official managers, under the 
direction of the Master, to endorse bills and notes on behalf of the 
company, and raise money on the security of its assets (§ 8.), and 
make his acts, if in themselves justifiable, valid, as far as respects 
third persons^ though the sanction of the Master should not have 
beep obtained to them as required by the original act (§ 11.). 

§§9. 15, and 16. fall under the fifth head of the original act, in- 
cluding §§ 37 — 49, and entitled, " General Course of Proceeding 
under Winding-up,^ They enable the Master to appoint as re- 
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presentatives of classes of contributories "alleged contributories," 
as well as those whose liability is admitted, and to appoint next 
friends or guardians to represent such persons, if they are minors 
or lunatics (§ 9.), and increase his control orer the adjournment of 
proceedings (§ 15.) and the advertisements required by the act.* 

§§ 19, 20, 21, 22, 23, 24, and 25. fall under the seventh head of 
the original act, entitled, ^^ Ascertaining and getting in the Estate^ 
and including §§ 63 — 70. They extend the power of the Master 
to compel evidence respecting the "estate, dealings, or affairs of any 
contributory or deceased contributory" to any matter in which dis- 
covery might have been compelled in any suit in equity or behalf 
of the company (§ 19.) ; make the District Commissioners of Bank- 
ruptcy, the County Court Judges, the Commissioners of Bank- 
ruptcy and Assistant Barristers in Ireland, the Vice- Warden or 
Eegistrar of the Stannaries Court in Cornwall (§ 29.), and the 
Sheriffs in Scotland (§§ 21, 22^ commissioners for taking evidence 
to be returned to the Master, with full powers for compelling the 
appearance of the persons summoned, and enforcing answers from 
them ; give the Masters jurisdiction over the costs of such witnesses 
(§ 22.), and make a summons by a Master or Commissioner in Eng- 
land good in Ireland, and the converse (§§23. and 24.). Lastly, they 
dispense with the necessity of the Master's approval to grants made 
by the official manager, where the parties do not require it (§ 25.). 

§§ 14. 18. 2^^ and 27. fall under the ninth head of the original act, 
extending from §§ 76 — 81., and entitled, " The List of Con- 
tributories and their Mutual Rights.^ § 14. declares a bankrupt or 
insolvent contributory or alleged contributory to be sufficiently 
represented by his assignees. § 18. casts upon those persons 
whom the official manager has put upon the list of contributories 
the onus of showing that they are not properly placed there. 
§ 26. renders it sufficient, in making out the list of contributories, 
to state the nature and amount of the interest for which any person 
is included, without specifying the number of shares ; and § 27. 
facilitates the exercise of the power given to contributories of 
calling upon other persons to show why they also should not be 
put upon the list. 

§§ 28. 29, and 30. fall under the tenth head of the original act, 

> These sections are placed under this head because they clearly relate to thq 
subject of the 45th and 46th sections of the original act ; under a stricter c)ttssi* 
iication of its subjects they would hare found a more fitting place under the 
eleventh head, relating to the powers of the Master. Similar observations may 
be made as to several other clauses. 
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extending from §§ 82 — ^90^ and entitled^ ^< Hie Payment of 
Dthts^ Calls, and the Distribution of Fufids.'' Of these, § 28.» 
which is substituted for § 84. of the original act, enables the 
Master to make such calls as he judges to be reasonable upon the 
contributories already on the list, without waiting till it is com* 
pleted. § 29. extends the power of compounding claims, giving to 
the managers doubtful or unascertained liabilities ; and § 30. allows 
the official manager to prove against the estate of a bankrupt 
contributory, and receive the dividends, but makes these liable to 
satisfy the demands of any creditors of the company, other than the 
petitioning creditor under the fiat, who may prove their debts against 
the estate. 

§§ 17. 31, and 32. fall under the eleventh head of the original 
act, entitled, " The Powers of the Master/* including §§ 91 — 98. 
§ 17. provides distinctly for what was considered to be implied by 
the provisions of the original act, namely, that the Masters may 
review any order made by them. § 31. enables them to direct 
issues to be tried by a special jury, and to require contributories to 
interplead ; and § 32. allows them to make any order just as to the 
parties present before them, though the same may vary from the 
notice, if any, given with respect thereto* 

§§ 33, and 34. fall under the twelfth head of the original act, 
entitled, ^^ Appeals and Special Reports " extending from §§ 99 — 
102. They limit to three weeks the time within which notice 
must be given of rehearing before the Lord Chancellor of any 
order of the Master of the Rolls or Vice-Chancellors under the 
act (§ 33.) ; and provide that it shall not be incumbent on the court 
of appeal to reverse any order or proceeding complained of only 
for defect in form (§ 34.). 

§§ 32. and 35. fall under the thirteenth head of the original act, 
entitled, « Costs and Fees/* extending from §§ 103—107. § 12. 
leaves to the discretion of the Master the costs of all proceedings 
connected with the winding-up, as to which the Court has made 
no order ; thus dispensing with the necessity of coming back to 
the court paerely on a question of costs ; while § 35. introduces the 
important principle of substituting a per centage upon the sums 
divided among the creditors or contributories of the company, in 
lieu of fees payable to the Suitors' Fee Fund. 

Lastly, § 36., falling under the fourteenth head, entitled, 
" Service, lividence, and Pefialties/* ex.tendinQ from §§ 108—114., 
contains certain provisions for facilitating service on contribu- 
tories ; and § 37. somewhat increases the power given to the 
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Lord Chancellor by § 122. of the original act» of making roles as 
to the practice under it. 

Such 18 the outline of the provisions of this important 
supplement to the very Important act of 1848, an act of 
which we venture to prophecy, without fear of the result, 
that it cannot continue ten years in operation without re* 
Yolutionidng the system of the Court of Chancery. The 
miserable practice of allowing the hearing of a cause to be 
continued for an hour or two at a time, through periods of 
weeks or even months, will have ceased. The Masters will 
be raised into Judges, by whom the administrative business 
of the court wiU be carried on in virtue of their own 
Authority, and by whom all matters referred to them will be 
disposed of in the first instance in like manner, with an 
appeal to the superior courts ; while the courts will perhaps 
then have learnt tha$ they can see some things with their 
own eyes precisely as well as with those of the Master.^ At 
present, if we may be allowed the criticism, the Masters seem 
to us a little timorous in the exercise of the new powers 
given them. They have been so trained to rest on the 
leading-strings of the court, that they scarcely venture to 
put forward their legs, as the Legislature would have them 
do, and walk alone. We wish to see them a little bolder : 
we should like to hear of a Master who has sent an issue to 
be tried by a special jury, or a case to be argued in the 
Queen's Bench, on his authority. The evils of the present 
practice principally arise, as has been pointed out in a Report 
of the Law Amendment Society upon the constitution and 
practice of their offices published in a former number, from 
the powerlessness of the Masters. They are called upon to 
act as judges without having judicial authority. Let them 
use freely the unquestionable authority which they possess 
under this act, and their emancipation in other matters will 
not be long in following. 

' A recent number of this Review contained, in the shape of a Report of the 
Law Amendment Society upon the Masters' Offices, the outline of a scheme for 
a reformation of the practice in this sense, which appears to us to have been 
prepared with pauch care, and to which we would invite the attention of those 
who may be considering the subject of the reformation of the Masters* Offices. 
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Bat we most not allow all our space to be devoted to the 
Masters* Offices, although their importance among th^ many 
objects of Law Reform might excuse this partiality to a Law 
Reformer. We pass then to the subject next upon our list, 
— the Act to extend Remedies of Sequestrators of Eccle- 
siastical Benefices (a67»)- This act also is very short, 
consisting of three sections only. It enables a sequestrator to 
sue in his own name instead of that of the incumbent of the 
benefice sequestered, for the tithes, rent, or other profits of 
the benefice due to the incumbent, thus removing, in the case 
of ecclesiastical incumbrancers, that inconvenient practice of 
requiring the person really entitled to bring his suit in the 
name of another, which, by an act of this session to be 
hereafter noticed, has, as we are sorry to perceive, been 
reintroduced in Ireland. 

The fifth Act (c. 68.), for facilitating the Marriage of 
British Subjects resident in foreign Countries, will tend to 
remove a difficulty often seriously felt by persons thus situate, 
in being so married that the validity of the marriage shall, 
if necessary, admit of clear and easy proof in England. 
Its chief provisions are as follows : — 

Notice of any intended marriage is to be given to the British 
consul of the place where it is intended to be celebrated (§ 1.). 
He is to file these notices, register them in a book, and suspend 
copies of them in the office of the consulate (§ 2.). If the parties 
desire it, he may, with the like consent as is required to the 
granting of a license to marry in England, grant a license for that 
purpose (§§ 5, and 6.). At the end of seven days after the grant of 
such a license, or of twenty-one days where no license is obtained, 
and within three months from the date of the notice (§ 8.), a valid 
marriage may be solemnized at the consulate by or in the presence 
of the consul and two witnesses (§ 9.). But the marriage may be 
forbidden by persons duly authorized for the purpose (§ 4.), and 
eaveats against marriages be lodged by such persons with the 
consul (§§ 4. and 7.); and the consul may make such enquiries of 
the parties as may satisfy him that there is no legal impediment to 
the marriage (§ 14.), 

If suQh a marriage is fraudulent, the guilty party incurs the 
penalty annexed by the 4 Geo. 4. c. 76. to a fraudulent marriage, 
viz., the forfeiture of all property accruing from it (§ 15»). The 
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consuFs certificate is to be evidence of the marriage (§ 17.), witbout 
proof of the residcDce of the parties (§ 13.); and provision is made 
for the preservation of the record of it, by the entry of the par- 
ticulars in a register to be kept by the consul, and the transmission 
of copies to the Registrar-General (§§ 11, 12. and 18.). 

The sixth of the acts which we proposed to notice ( c. 45.), is 
to amend the Procedure of Courts of Sessions in England. Of 
this act, one main object may be truly said to be, to set the 
Court of Queen's Bench free from the subtilties of form by 
which the ingenuity of its advocates and the logic of its 
judges had, in a very few years, so beset the course of appeals 
from the Quarter Sessions, in questions relating to the Poor 
Laws, that an appeal which should contrive to be argued on 
the substantial merits was near being looked upon as a 
wonder. 

Against this danger the act makes provision by five clauses. 

§ 3. Takes away the right of objecting to the statement of 
the grounds of appeal on points of form, and allows such state- 
ment, if necessary, to be amended; § 7. Enables the Courts of 
Quarter Sessions or of the Queen's Bench, on being satisfied that any 
order of the Justices, brought on appeal or by certiorari before 
them, and which is wrong in point of form, was nevertheless made 
on sufficient grounds, to adjudicate upon the order, as if the error 
of form had not existed ; § 8. Allows the substitution of suffi- 
cient recognizances on appeals where the recognizances previously 
entered into are insufficient ; § 9. Makes the decisions of the 
Quarter or General Sessions in these respects final ; and § 10. 
Gives to these courts the same power of amending indictments 
which is given to the courts of oyer and terminer and general 
gaol delivery by the 11 & 12 Vict. c. 46. 

The act embraces, however, other objects besides this rude 
upsetting of useless formalism. 

First. §§1. and 2. prescribe one uniform period of fourteen 
days for notices of appeal, in all cases except certain specified ones< 

Second. § 3. gives the Court of Sessions a general power over 
the costs of any appeal ; and §§4. and 6. especially enable them 
to give costs in cases of appeals on frivolous or vexatious grounds, 
even if they are not prosecuted. 

Third. § 11. allows the parties to appeal to the Sessions to 
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tarn them into spedal cases for the opinion of one of the superior 
courts; while §§ 12, 13, 14, and 13. enable the parties to such 
Itppeals, or the Court of Sessions, with the consent of the parties, 
to submit such appeals to arbitration, and provide for the hearing 
of the appeal, if it becomes impossible that an award can be made ; 
§ 16. preventing the conversion of an appeal into an especial 
case^ or its submission to arbitration, from being construed as a 
forfeiture of the recognizances entered into for prosecuting it. 

Fourth. § 17. provides a uniform mode of levying fines, issues, 
amercements, and forfeited recognizances. 

Lastly. § 18. gives a simple means of enforcing anj order of 
the Courts of Sessions by turning it into an order of the Court of 
Queen's Bench. 

It is gratifying to observe, as we unmistakeably do in the 
case of the acts already noticed, the tendency of our modern 
legislation to cast off that worship of forms to which, in our 
common law courts especially, justice has so often been sacri- 
ficed ; and reduce these useful servants, but bad masters, to 
their proper office of guides, tending to secure substantial 
accuracy, but who are not to be allowed to turn back the 
traveller after he has reached the goal, under the pretext that 
he came by the wrong road. 

The next act to which we have to call attention is one to 
amend a law in which this tendency to escape from the fetter^ 
of form is peculiarly manifested, viz. the 9 & 10 Vict. c. 45., for 
the more speedy Recovery of small Debts. The provisions of 
the present act are not, however, of a nature to call for a very 
detailed notice here. The most important of them is contained 
in the 12 th section, by which the Lord Chancellor is enabled 
to authorize five judges of the county courts to frame rules 
or orders for " the regulation of their practice and proceedings, 
the execution of their process, and in relation to any of the 
provisions of the said act, as to which there may have arisen 
doubts, or have been conflicting decisions in the saidcoui*ts;" 
such rules being submitted to the Lord Chancellor and the 
three chiefs of the common law courts, and then becoming 
law after having been laid a certain time before both Houses 
of Parliament. 

The 10th section, by which the judges are empowered to 
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aath(»ize any bailiff appointed under the act to act as 
broker; and the 18th section, declaring that no priyil^e 
shall be allowed to any attorney, solicitor, or other person, 
to exempt him from the provisions of the act, also deserve 
notice. 

The other clauses of the act relate to the prisons where 
persons may be committed under the act (§ 1 — 5.);. the 
fees payable on the proceedings (§ 6.) ; the payment of 
balances (§ 7.); — the expenses of the court-houses (§§8. 
and 9.) ; the n6tice required before an order in council under 
the act is made(§ 11.) ; and the abolition of the Court of the 
Marshalsea of the Household of the Kings of England, the 
Court of our Lady the Queen of the Palace of the Queen at 
Westminster, and Her Majesty's Court of Eecord of the 
Honor of Peveril (§§11 — 17.) 

The last act to which we wish to call attention is c 95., 
to amend the Law concerning Judgments in Ireland. 

It does so by repealing two Irish acts, the 9 Geo. 3. c. 5., 
and 25 Geo 2. c. 14., by which judgments were made assign- 
able at Law, as they have always been considered In Equity, 
and by taking away from judgment creditors for less than 
150Z. the right of obtaining a receiver, under the acts men- 
tioned in the article of our last number on the Irish Incum- 
brances Act.* 

We are induced to allude to the subject now, in order to re- 
iterate the opinion we then expressed^, that in measures of this 
nature we are adopting the wrong means of remedying such 
inconveniences as gave rise to the act for facilitating the sale 
of Irish estates. It is not an evil, that men should have a 
facility for borrowing money on the credit of their property. 
On the contrary, this facility is a great support to commerce, 
and source of wealth. Still less is it an evil that the creditor 
should have a remedy for his debt against all the property of 
his debtor ; and to withhold, as the act now under consideration 
does, from a creditor for a small amount the remedy which it 
gives to a creditor of the same class for a large amount, how- 
ever convenient it may be to the debtor, is scarcely consistent. 

» See p. 341, » P, 346. 
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with our notions of even-handed justice. Nor can we see 
any thing bat absurdity in a law which says that if one man 
hands over his debt to another the assignee'shall be compelled 
to sue in the name of the assignor, and shall be obliged to 
have recourse to another jurisdiction to restrain the latter 
from the knavery of releasing the debt, which no longer 
belongs to him. The evil is, as it has more than once 
been urged in our pages, that we persist in mixing up the 
daim of the general creditor with the title of a purchaser 
from the debtor* ; and earnestly desiring, as we do, to see that 
evil thoroughly eradicated, as it easily may be, we must 
object, on this ground if on no other, to all such palliatives as 
the act to which we have called attention — to all attempts to 
lessen the difficulty which our laws create in dealing with 
the estates of men largely ■ indebted, by diminishing their 
power of making use of their property. 



ART. VL— THE DIFFICULTIES OF A LAW REFORMER. 

Law-reforming Diffictdties exemplified in a Letter to Lord 
Brougham and Vaux, accompanied by an Analysis of a Bill 
for the Improvement of the Law relating to the Administration 
of deceased Person^ Estates^ and a Statement showing its 
existing Evils. By Thomas Txjkneb X Beckett, Attorney 
at Law. H. Butterworth, 1849. 

Mr a Beckett has here brought before the public a state- 
ment of some of the diflGlculties attending the promotion of 
Law Reform by an individual, which is highly instructive and 
important : and as he has set forth his griefs in an easy but 
amusing manner, we shall not hesitate in endeavouring to 
adopt the same tone. 

And first we may ask, how was it that Mr. ^ Beckett was 
induced to become a law reformer ? It will be seen that he 
took the complaint in the natural way : — 

** It is now nearly ten years since, that being concerned pro- 
1 See L. R. N. 20. art V., where this subject is discussed at length. 
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fessionallj for a widow ladj having a claim by specialty amounting 
to about 300/. upon a deceased person's estate, I was astounded at 
finding that although it realised 2500/., and my client was almost 
the only specialty creditor, she would obtain 35/, only. The estate 
bad been in the Master's Office for some yei^rs, and the costs came 
to within a very small amount of the whole sum collected. I felt 
humbled and degraded at belonging to a profession by means of 
which such a frightful confiscation of property could be committed ; 
and although the solicitors on both sides were really kind-hearted 
honourable men, I felt as I sought an explanation from each of 
them on the matter, that they would appear in the eyes of the 
world as nothing better than a brace of smooth-tongued scoundrels, 
I know that they were not so, and that to the existence of a foolish 
and wicked system of legal administration, was to be attributed 
the frightful sacrifice of property that took place in the case I have 
quoted. 

" This circumstance made a very deep impression upon my mind, 
which was strengthened by several others of a similar character 
that came soon afterwards under my notice. I was thus led to 
consider very carefully the state of the Law of Administration in 
all its branches. I found it defective throughout, unsound in 
principle and atrocious in practice, and I at last conceived the 
ambitious design of remodelling it altogether.*' 

Now here let us pause for a moment. Mr. K Beckett, on 
coming to carry his profession into practlce,^ is deeply pained 
to find that it is often an instrument of injustice, and he 
determines to endeavour to amend it. This, perhaps, is not 
the usual course pursued by professional men ; and in saying 
this we are not disposed either to bestow any unnecessary 
praise on Mr. k Beckett, or blame on those who do not follow 
his example. It is an affair of temperament. We only wish 
here to notice the fact, and the different views which lawyers 
take of their duty in this behalf. A very large class of men, 
to which we presume the two " kind-hearted honourable men " 
engaged in the cause alluded to belong, are at all events content 
with letting things take their course. There seem, indeed, three 
classes into which professional men may be easily ranged. 
There is, we fear, a class — a very small and decreasing one, as we 
believe — who, so far from wishing that the abuses attending 
the administration of the law should be diminished, use the»m as 



DiffietdtiM of a Law Rrfarmer. 81 

the mdaiiB of oppreadon and of obtaining unjust guna ; these 
" jndge not the fatherless, neither doth the cause of the widow 
come unto them; '^ and as to them, nothing is to be said but to 
complete the quotation, and to characterize them, in the 
words of the prophet, as " the companions of thieves," But 
there is a very large class of the profession who would shrink 
from making the practice of their profession an instrument 
of unjust gain, but who are yet content to let things remain 
as they are, and to make no attempt to remedy the evils and 
abuses that have crept into the law and its practice. Although 
they do not perhaps themselves lay heavy burdens on men, 
yet they will not even attempt to remove those which come 
to be laid on them by the alteration of circumstances — no, not 
with one of their fingers. The exact amount of responsibility 
that this class of men, especially of professional men, incur, who 
shall venture to determine ? We have not all of us, they may 
say, a vocation for amending the law ; we have not settled its 
foundations; we cannot hinder the malpractices of others; we 
must attend to our own business; we must provide for 
ourselves and our families ; we qualify ourselves for practice 
and obtain it if we can ; we employ ourselves according to the 
best of our ability, in conducting the affidrs entrusted to us 
according to the practice which we find to be existing; and what 
more can be expected of us ? We make no unlawful charges ; 
we walk in the shadow of the Taxing Master ; we were never 
censured by any of the Judges; we perform our contract 
fairly according to the rules laid down for us; we cannot 
deny that injustice is frequently done, but it is no afiair of 
ours, the state should interfere. This is the reasoning of a 
large class, for we do not now allude to those who systema- 
tically, from habit, temperament, or any sordid motive, oppose 
the amendment of the law ; we are now speaking of those 
who do not assist it. However much we may deplore this 
reasoning, we do not know that we are justified in condemn- 
ing it. Let us at all events use no harsh expressions with 
respect to this class of gentlemen. We, however, rejoice that 
there is a third class, to which Mr. h Beckett belongs, who 
think they are not justified in allowing things to take their 
course : that if an abuse comes within their knowledge they 
VOL. xr. G 
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are bound to attempt its remedy, 6q>ecially if they benefit 
by it; that, however unwilling they may be to be the instru- 
ment of injustice, yet that their want of will does not exempt 
them altogether from blame, so long as they have not made 
an effort to help forward some better system. 

If we wanted, however, to increase the number of this last 
class of persons, we do not know that it is altogether wise to 
inform them of Mr. d Beckett's experience in the matter. 
Of all the paths of reform, that of Law Reform is certainly 
the most arduous and least interesting. This is indeed well 
said by our author : — 

" Law Reform is a subject too dry in its details, too deadening 
to the fancy, to offer any attraction for the visionary. Before the 
votaries of Law Reform can give any the least practical form or 
substance to their notions, these must, of necessity, go through a 
process, by which everything fantastic will be driven off like 
vapour from the ore that melts in the crucible. So utterly dreary 
is the work of framing sections and clauses, that nothing but a 
dogged tenacity of purpose, combined with a fair prospect of 
ultimate success, can keep a man to his task. There is, too, in 
the employment, nothing to gratify literary ambition. There are 
no thoughts to be expressed which their authors fondly imagine 
will live in memory when they shall be no more. There is nothing 
to be written but that which would cause a literary aspirant to 
shriek with indignation were he recommended to compose. No, 
my Lord ; the labour of the law reformer is, as you know full 
well, one that none will enter upon who are not thoroughly in 
earnest, and is so rugged in its character, that it is almost im- 
possible for any mere ' shams ' to take a part in it." 

But, like all other difficult tasks, this labour is not without 
its triumphs and its joys. They are pure in their kind. An 
unsuccessful law reform is at all events an attempt to benefit 
mankind ; one that is successful is a real benefit, often an 
immense one ; and the mere attempt ennobles and exalts the 
mind : and so far as the professional man, in following this 
path, divests himself of the restless love of gain (a debasing 
and, in fact, unhappy feeling), he improves his real existence 
and adds to his substantial happiness. In spite of all his 
disappointments, then, we exhort Mr. ^ Beckett to persevere, 
looking not to himself or his own glory, but keeping steadily 
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in view the object of <' the improvement of the law relating 
to the administration of deceased persons' estates." 

We shaQ now, however, for the benefit of all aspirants to 
the honour of being amenders of the law, detail some of the 
steps which Mr. & Beckett took in pursuit of Law Beform 
under difficulties. 

First, he sat down to draw his bill ; and this step, we may 
observe, has exploded many very comprehensive schemes of 
Law Reform. However inviting in the distance, when the 
amateur comes to work his particular favourite down into 
shape, and provide for all that must be provided for, he does 
not always feel so satisfied with it as before. Mr. k Beckett, 
however, surmounted this difficulty : — 

" The more, however, I examined the question, the more satisfied 
was I that there was no substantial difficulty to be overcome, and 
I resolved to put the idea in a tangible shape. I at first thought 
this would prove an easy task, but I found it far otherwise. You 
perhaps can imagine the labour it cost me to complete a Bill con- 
taining more than 100 clauses, none drawn without great care, 
and most of them framed to meet difficulties and circumstances 
which I found might arise, and which it was absolutely necessary 
to provide for. I completed the Bill just before Christmas 1842, 
intending to forward it to the Lord Chancellor (Lyndhurst), with a 
statement of the grievances it was intended to redress.** 

This bill of 100 clauses, thus kindly intended as a bonne 
bouehe for Lord Lyndhurst at Christmas, was, however, 
destined to find its way only indirectly to his Lordship. 
Sir Frederick Pollock, then Attorney-General, was fated 
to have the first sight of it ; a circumstance which we are 
satisfied Lord Lyndhurst will hear with a somewhat uneasy 
feeling : — 

"I was careful to keep down every appearance of enthusiasm or 
excitability, as I imagined that the evidence of one or the other 
would damage any proposition for so important an alteration of 
the law as that I had to offer, and I stated my case in as sober 
language as I could employ. You will see when you come to its 
perusal, that all the evils it enlarges upon are understated. Just 
as I was about to dispatch the, to me, all-important documents, I 
chanced to meet in consultation. Sir F. Pollock, the then Attomey- 

G 2 
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General. In the course of the conference he uttered a. sentiment 
which satisfied me that he would, as a matter of conscience, carefully 
consider any plan having for its object the public good, and, if he 
approved, it, would give it his most zealous support. With this 
conviction I, on Christmas Eve, 1842, sent to him mj papers, 
begging him, if he thought them worthy of consideration, to 
forward them to Lord Lyndhurst, with the sanction of his favour, 
able opinion." 

Mr. k Beckett did wisely. If it had gone to Lord Lynd- 
hurst, we doubt very much whether it would have been so 
speedily attended to, or perhaps so well received, as it was 
by Sir Frederick Pollock, for 

'^ He did not allow me to remain long in suspense. On the 7th 
of January, 1843, 1 received from him a note, in which, after some 
remarks, which it is not necessary to set out, he thus expressed his 
opinion upon my proposal : — 

ICopy.-] 

" * The subject to which your letter, and the papers that ac- 
company it refer, is one of the greatest importance, and, it must be 
admitted, calls for great attention. I think your plan worthy of 
more than consideration. * * Your proposition is of so im- 
portant and bold a character, as to be of necessity a ministerial 
question. I shall be most happy in bringing it under the con- 
sideration of the Government, and I trust with effect. 
" < Faithfully yours, 

«< Feed. Pollock.*'' 

Mr. k Beckett goes on in a way which shows that a law 
reformer has some delightful moments. 

" I will not enlarge upon the effect this communication produced 
upon me, as I have no desire to be laughed at. I dreamed not of 
hindrances rising up to prevent the accomplishment of what I 
believed all would rejoice in assisting to carry out. I imagined 
that the work was done. So infatuated was I, that I actually 
expected at the opening of the session to find it announced that an 
alteration of the Law of Administration was in contemplation, and 
was grievously disappointed at perceiving, from day to day, that 
no allusion was made in the House to the subject. In a few 
months the Attorney-General became Lord Chief Baron, by which 
my hopes became somewhat clouded ; but I cherished the notion 
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that he mighty in his altered position, be able to render me as 
effectual service as he could have afforded in that he had quitted. 
Many more months passed away, without mj hearing anything of 
my project) but at length I found that it had been transmitted to 
the Lord Chancellor, under circumstances which I believed would 
induce him to give it his serious and speedy attention, and I re- 
solved to wait patiently the result." 

But here the measure slumbered for a year or two ; and in 
1845 its author experienced a new sort of pang, and one to 
which a law reformer is peculiarly exposed, that of having 
his measure carried^ not as his own, but in the name of 
some other law reformer : and here usually arises a conflict 
in the mind of the real parent of a most delicate character^ 
viz., -whether it be preferable to have his Bill passed, and 
another person have the credit and glory of it, or whether 
he prefer having it still locked up in a Lord Chancellor's 
blue-box* What adds great poignancy to the grief on that 
occasion, is, that the thief or pirate usually disfigures your 
child to make it pass as his own^ and that Mr. Justice Tal« 
fourd's act as to copyright does not extend to bills in par- 
liament^ and you have no right of property in your production, 
whoever takes It Mr. k Beckett did all that he could under 
the circumstances : — 

^^ In the autumn of 1845 I was somewhat startled at finding in 
the Times newspaper the sketch of a measure introduced at the 
end of the Session which had just then closed, containing the germ 
of what have since been called the 'dead men's clauses/ It 
was stated that the measure itself would be taken into consideration 
during the then ensuing session. I admit I felt mortified at finding 
the principle of the measure I had prepared two years before pub- 
licly recognized in this, while mine remained unnoticed, but I 
brought myself to perceive that I ought not to allow personal con- 
siderations to prevent my assisting, if I could, in giving efiect to 
it. I however, on perusing a draft of the bill, saw at once that 
the clauses met very few of the evils to be dealt with, and were not 
calculated to accomplish the object intended to be carried out by 
them; and I therefore wrote to Mr. Benjamin Hawes, to, whom 
the authorship of the bill was attributed, giving my views of the 
matter, and ofiering to lay before him the plan I had propounded. 
My letter, however, was never replied to." 

o 3 
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But now another rock appeared on which many a good 
bill of one hundred clauses has been split, — a change of* 
administration. 

<' At the latter end of 1845, 1 received a sad discouragement by 
the return of my papers through the hands of the Lord Chief 
Baron, who informed me, in a note which accompanied them, that 
they had been sent back to him by the Chancellor's secretary, on 
the temporary resignation of the ministry which took place at that 
period. This note expressed an unabated interest in my measure, 
and invited me to wait upon the writer, on the subject of it. 

'^ As I looked gloomily upon the documents which had cost me 
so many hours of labour and anxiety, I mechanically turned over 
a few leaves, and in so doing found a note, the contents of which 
somewhat cheered me. It was that which had been written by 
the Lord Chief Baron on the occasion of his forwarding my papers 
to the Lord Chancellor's secretary, and had been inadvertently, 
perhaps, returned with them. Gratifying as it was to me, per- 
sonally, I did not feel justified in retaining it, and I placed it in 
the hands of its warm-hearted writer, at the interview to which 
he had invited me. I explained to him under what circumstances 
it had come into my possession, when he returned it to me, with a 
remark which justifies me in making known its contents. It ran 
as follows: — 

"'Guildford Street, Thursday, April 17th, 1845. 

"* My dear Perry, 
"* In return for your Act of Parliament (which 1 hereby 
acknowledge to have received) I send you another. 

" ' The proposal to administer in a summary way relief in cases 
of probate or intestacy where estates are of small value — to 
compel the production of accounts — the distribution of funds, &c., 
is, I think, very important — it is much wanted — more wanted 
than clamorously called for — but it will be a solid and a safe 
improvement, of great practical use — highly creditable to the 
government — very popular — and, to the revenue, very profitable. 
The measure, as submitted to the Chancellor, in the epistle I 
delivered to you the other day, and as drawn out in a Bill with all 
clauses in extenso — goes further than is necessary, and further 
than I approve of. I would confine the Bill to providing for 
cases of wills and administrations, and omit all about the other 
consequences of death. One suggestion is to give a legal remedy 
to survivors, where death is occasioned by negligence; — but I 
think this will never do— death by negligence is felony. But I 
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will talk this oyer with you some time when jou have looked at 
theBilL 

"^ Believe me, 

"' Very flEuthfully yours^ 

"* Fred. Pollock. 
"*H. J. Perry, Esq.'" 

Here, then, all was again changed : a new chancellor and 
new secretaries had come In, who knew nothing of what 
had been done. Mr. ^ Beckett, however, undaunted, re- 
turned to the attack. 

" In the month of October, 1846, I addressed myself to the 
present Lord Chancellor, soliciting his attention to my plan, and 
enclosing him the note of which you have just read a copy. At 
the expiration of five weeks I was requested, through his secretary, 
Mr. Eomilly, to forward my papers to him for his consideration, 
— a request I of course was not slow in complying with, — and a 
season of anxiety and suspense as to the result was again entered 
upon, which has continued to this hour." 

Mr. a Beckett then, apparently in despair, joined the Law 
Amendment Society, and he thus details his experience in 
that learned body : — 

" In the spring of 1846 I joined the Society for the Amendment 
of the Law, and at the first meeting I attended, a very warm dis- 
cussion took place, during which I gathered that the Society had 
devoted a vast deal of consideration to the state of the Law of 
Administration without having come to any practical conclusion 
as to its amendment. I was much struck on this occasion with 
the earnestness of Mr. Spence, Q. C, and resolved to make known 
to him what I had done in the matter. I introduced myself to him 
at his chambers, and found him as zealous at a private interview 
as he had shown himself to be at a public debate. At his invitation 
I placed in his hands a draft of my Bill, and called on him a few 
days afterwards to receive his judgment. It was not altogether 
favourable, but he told me that he liked my measure so much that 
he would willingly assist me to alter it so as to meet his objections, 
and, under his advice and direction, I separated the measure into 
two Bills, confining one to Administration by the Act of the 
Court,. — the other to non-judicial administration. He suggested 
the addition of some clauses, the importance of which I had not 
foreseen, viz., those relating to the getting in of real estates, when 

o 4 
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the personal estate should prove insufficient, and he settled for me 
<fie form in which they should be drawn, and, indeed, every 
'section underwent his most patient consideration. By his advice 
1 placed the clauses under various heads, by which you will see 
considerable clearness is given to the objects of the measure ; and, 
when all was finished, he wrote to the Lord Chancellor a letter 
which, although I saw it not, was, I know, well calculated to draw his 
attention to my scheme, in the amended form, under which I then 
submitted it to him. 

" This was at Easter, 1847 \ and I hoped that, during the recess, 
my measure might come under the notice of the government ; but 
X heard nothing of it for some weeks. I began again to despond^ 
when, at the conclusion of one of the Law Amendment meetings, 
I was brought into conversation with Mr. Vizard, the Secretary of 
Bankrupts. I was not then known to him personally, but, having 
ascertained who I was, he called me aside, and informed me, to 
my inexpressible surprise and gratification, that the Lord Chan- 
cellor was considering my plan, and that he seemed to think very 
highly of it, leading me, at the same time, to hope that I should 
very soon have the Chancellor's decision upon it. I shall not 
easily forget the feeling with which I wended my way homeward 
that moonlight night ; I fear that the gentle planet added its in- 
flence to that which Mr. Vizard's communication produced upon 
my imagination* 

" For a few days my feelings towards every body were of the 
most bland and benevolent description, and I began to be quite 
certain that all the stories about * official neglect,' ' unappreciated 
endeavours,' &c. &c., were nothing more than idle tales invented 
by fools and madmen, to account for the failure of their follies." 

Here, again, Mr. a Beckett enjoyed a pure and even an 
exciting pleasure, and we envy him his walk homeward in 
the moonlight after the meeting at the Law Amendment 
Society, many of which we have ourselves enjoyed. But, 
alas I his pleasure was not destined long to endure. 

"This happy state of mind, however, was of very short 
duration, as I found one morning that a bill had been introduced 
into the House, under the auspices of the Chancellor, on the subject 
of bankruptcy and insolvency, containing those — tome — phan- 
tom-like sections, the « dead men's clauses ; ' and that the skeleton 
scheme they developed was the only one likely to be offered to the 
public, bearing upon the evils which I had framed a much more 
comprehensive measure to destroy. 
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^' Strongly excited by this intelligence, I rashed into the peaceful 
locality of Quality Court, where the office of Mr. Vizard, the 
Secretary of Bankrupts, is planted, and, notwithstanding a warning 
in the outer office that that gentleman could not bo disturbed, I 
dived down a dark passage which I fancied would lead to him ; and 
after making a slight qj^stake by turning in through their private 
entrance upon the clerks who had admonished me, I succeeded in 
coming upon him. I found him and Mr. Ayrton in deep consulta- 
tion upon the very bill with reference to which I had come to seek 
for an explanation. Notwithstanding the unceremonious way in 
which I broke in upon and addressed them, they both treated me 
with mnch kindness, and endeavoured to persuade me that the 
' dead men's clauses * would not hurt my measure, but, on the con* 
trary, prepare the public for the extension of the principle involved 
in them by the larger plan I had prepared when it should come 
under discussion. 

^^ I left softened, but by no means satisfied, and I endeavoured 
to see Mr. Bomilly, who had communicated with me on the matter, 
but I could not meet with him. I wrote him what, if it expressed 
my sentiments, was an earnest letter, which produced an answer 
expressing his regret that he could give me no information as to 
the intentions of the Chancellor, and his fears that the session was 
too far advanced to allow of any dealing with my measure duiing 
its existence." 

Mr. ^ Beckett then took a step which we do not think 
was well advised. He resolved to print his bill and circu- 
late it. 

""I was determined upon this, — come what come might, — to 
put upon record the plan I had propounded, and printed the address 
and analysis which you find appended to this letter. I believed 
then that the public would feel no interest in the matter, and I, 
therefore, did not ' publish ' a pamphlet which I felt would only, 
were I to do so, add the expense of advertisements to that of 
printing. I sent copies privately to a great number of influential 
men and eminent lawyers, most of whom, I fear, received them 
with the usual feeling the dreary aspect of a pamphlet engenders, 
and treated them accordingly, I sent one to your Lordship, as 
you will find to be the fact, if you explore sufiiciently that pile of 
unattractive literature, which, having been selected for your 
reading by other people, you take your own time in looking into." 

He was consoled, after he had dispersed his pamphlet, by 
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many gratifying letters from several eminent persons, all 
more or less approving of the plan ; but Mr. h Beckett thus 
describes the doubtful state in which^ in spite of them, he 
now stands with respect to his Bill : — 

"It may be that the Lord Chancellor contemplates even now 
carrying out my scheme. It is yet before him, and I have not 
been favoured with any reply to the numerous letters with which 
he may think I have persecuted him. I have been told that it is 
his habit to answer communications such as he has received from 
me by his actions only ; but, as I have waited so long, I have 
come to the conclusion that it is wise to presume that no reply 
in any shape will be given to me. If I am mistaken, he will not 
allow my having addressed you to alter any determination he may 
have come to favourable to my measure." 

The general difficulties attending the prosecution of Law 
Beform are thus truly stated : — 

. "I must now trespass on your patience, while I make a few 
observations on the difficulties attending the endeavours of men 
unconnected with the Government to accomplish any improve- 
ment in the law, and which the history of my proceedings, as I 
think, somewhat forcibly illustrates. 

" The evils, to which I directed my attention, were of a most 
serious and deep-rooted character ; so that it might well have been 
supposed, a plan for their removal would have been welcomed by 
a Government which is strong or weak as it attends to or dis- 
regards the real grievances of the people. It might also have been 
presumed that, if the plan, when examined, were found a feasible 
one, the Government would, for its own sake, have taken im- 
mediate steps to bring it into operation. Such, at all events, were 
the opinions I entertained when I commenced the work on which 
I am now addressing you, which hitherto has yielded to me nothing 
but an alternation of excitement and disappointment, while, to the 
public, it has proved a mere blank. As to any general benefit 
resulting from it, the whole scheme might as well have been con- 
cocted in the polar regions, and left with the Esquimaux for their 
winter evening's amusement. 

" You will see that there must be something strangely wrong 
in a state of things under which a plan for removing abuses, 
acknowledged by all to exist in a most formidable degree, should 
have excited no 'practical' attention, notwithstanding a seven 
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jdars' cdntinuous struggle to biing it under the Attentbn of 
Gbyernmenty assisted by the opinions of some of the first lawyers 
of the dajy who have, in the mean time, pronounced decidedly in 
its favour.* 

^^ Need it excite surprise, after what I have stated, that individual 
effort to accomplish Law Reform languishes, or that this great 
public desideratum remains almost stationary. No progress can 
be made unless a plan of proceeding be worked out by the labour 
of one mind, and be afterwards carried out by general co-operation. 
It is after the first point is gained that the effort to advance is 
paralysed. The law reformer cannot move one step further 
without assistance* He may theorise, but he must not experi*^ 
mentcdise. He cannot, like the mechanic, the chemist, or phy- 
sician, work his models, mix his compounds, or administer his 
drags ; and prove, by actual demonstration, the value of his dis* 
coveries. He is utterly powerless unless he can fix the attention 
of a smaU section of individuals upon an unattractive subject $ 
interest them in the consideration of principles of a subtle and 
thought-exacting character, and persuade them to go with him into 
details to the last degree wearisome and uninteresting. Unless he 
can accomplish all this, and gain assent to his views, all he may do 
will go for nothing. His labour will end in a mass of manuscript 
which no eye but his will ever look upon, though there may 
be that within it which, if understood and acted upon, would 
confer upon his country a lasting benefit.** 

And what is the remedy that Mr. a Beckett proposes? 
It IS one with which our readers are familiar, and which 
must come at last. 

" It is clear that such a state of things ought not to exist. It is 
obviously for the interests of society that those who devote them- 
selves to the arduous and unattractive employment of improving 
the machinery of the law, should feel something like an assurance 
that their efforts, if well-directed, shall not prove fruitless. The 
question is, how can attention to them be secured ? It is too much 
to ask that the law-ofiicers of the crown shall, in addition to their 
arduous public duties, have the responsibility cast upon them, of 
patiently considering, in all its details, every scheme of Law Reform 

^ *< In addition to privately expressed opinions, in the evidence given before 
the Lords* Committee on your Bill, you wiU find that Mr. Commissioner 
Holroyd bore testimony in favour of my plan, when asked his opinion as to the 
Dead Men's clauses.**— Mr, d Beckettt note. 
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propounded by private individuals. The remedy seems to me to 
lie in the creation of a new office, that of Minister of Justice, which 
should be filled by a man of high character and conmianding in- 
tellect, whose duty it' should be to devote himself to the improve- 
ment of the law, and at whose hands all suggestions for its ame- 
lioration would receive inevitably the fullest attention, and whose 
recommendation would secure for those who offered them the 
assistance of the Government in giving them effect. 

*^ Were such an officer as that I have suggested appointed, the 
Houses of Parliament ought to leave to him exclusively the ^ tech- 
nical ' part of legislation, he being responsible for any imperfections 
that might be found to exist in the machinery of any measure 
submitted to his judgment, while its details, when once assented 
to by him, ought to be adopted without discussion. The senators 
of England cannot, as a body, frame the clauses and sections, 
though they can discuss the principles of a measure proposed for 
their adoption: and when they attempt to do the former, they 
grope in the dark, conscious of danger at every step, and either 
stopping still or getting into quagmires, or going wide away from 
the point to which they imagine they are travelling. 

'* The creation of a Minister of Justice would not, of course, 
preclude any man being a member of either House of Parliament, 
from bringing forward independently any measure of Law Keform 
he might be desirous of carrying out. The object, however, that 
it appears to me desirable to accomplish, is the affording means 
whereby those who are engaged in the profession of the law, 
although not legislators, may be put upon something of the same 
footing as other labourers in the field of science. 

'^ I do not think I need enlarge much upon the public benefit 
likely to result from this altered state of things. It would remove 
that feeling of hopelessness with which the members of my branch 
of the profession look upon the evils of which they too often bear 
exclusively the disgrace. I will not presume that you participate 
in the prejudice attaching to us as the ministers of a vicious system, 
and which often makes us envy for a time almost any employment 
that can be carried on without shutting us out from the social 
sympathies of our fellow-men. You know full well that many of 
us are as anxious to lessen the evils of litigation as are most of the 
members of the medical profession to mitigate the horrors of 
disease. We, however, are unable to deal with law as they can 
with medicine. We are not suffered to change a course of treat- 
ment that Parliament has prescribed, though we see it produce 
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safiering wliich^ were we permitted to alter it, we could at once 
remove. The public, however, understands nothing of all this, 
and the cruelty of the law is charged upon those who practise it. 
"Were thej able to bring into action the improvements of which 
their observation teaches them the admiaistration of the law is 
susceptible, it would improve as rapidly as any other science, and 
soon come to be as much respected as it is now abhorred." 

We heartily agree in this. We have made these long ex- 
tracts from this pamphlet because they show in a lively and 
forcible manner the real state of the case; and it will be 
recollected that all the diflSculties here stated occurred before 
the Bill had passed the threshold. Mr. k Beckett, perhaps, 
may live to write another letter on the delays and dangers at- 
tending his Bill after it is introduced (these we have elsewhere 
noticed); and that the Bill will be introduced next session 
seems highly probable ; for Lord Brougham, in his letter to 
Sir James Graham, thus alludes to the celebrated " dead men's 
clauses," which contained the germ of Mr. k Beckett's Bill, 
and were actually introduced into Lord Brougham's Bank- 
ruptcy Bill:— 

" I yielded a reluctant assent to striking them out ; Lord Cot- 
tenham, however, promised to bring forward a bill for facilitating 
and shortening creditors' suits, and I gave notice that I should, 
early next session, if any thing prevented my noble friend from 
doing so*" — Letter to Sir James Graham^ p. 9. 

So that we think Mr. k Beckett may yet live to see that 
iall his labour has not been thrown away. In the mean time, 
he has done good service by publishing this letter. He has 
rendered an essential benefit to the cause which lies near to 
his heart, the love of which, in spite of all his troubles, will 
be a source of satisfaction to him all his life. 



04 Naval JMze. 



ART.VIL^NAVAL PRIZE.* 

We now continue our observations on this subject. 
• A privateer may render actual assistance in such a manner 
as to acquire none of the rights of a joint captor. Lord 
Stowell expressed his opinion on this point in the following 
terms: — 

'^If the privateer, after a long chase of the enemy by the 
king's ship, threw herself purposely in the way, and snapped 
up the prize at the very moment when she was on the point 
of surrendering to the force of the king's ship, when the 
king's ship was in quasi possession, the court would in a case 
of that kind hold such an interposition to be intrusive and 
fraudulent. There may be some cases in which a privateer 
may be a most valuable associate : she may have advantages 
of situation, of wind and weather, all which may make the 
interposition of a privateer highly useful even after a chase 
is begun. But then, to determine this, the facts must be 
clear before the court "^ 

In a doubtful case, therefore, the claim of a privateer will 
be disallowed. Thus, on the capture of the Santa Brigada^ 
a valuable Spanish galleon, by the Triton frigate, on the 
17 th of October, 1799, a claim of joint capture was made by 
a privateer on the ground of having contributed to the Triton's 
success by being in sight at the time. The privateer allied 
that on the evening of the 16th she descried the Spanish ship, 
and chased so as to keep her in sight the whole night ; that in 
the morning the privateer heard a firing, and about six o'clock 
perceived the engagement, and immediately sailed towards the 
Spanish coast among the rocks and islands, for the purpose 
of intercepting the escape of the Spaniard, and preventing 



' See the first portion of this art., 9 L. R, 359. 

• Edw. Adm. Rep. 268. 

' 3 Robinson's Adm. Reports, 62^ 



her from getting into Vigo. But before the privateer could 
take her station, she was herself driven off, and chased by 
four small Spanish vessels, that came out from the Spanish 
coast. The privateer then continued her own cruise, and made 
no claims till February, 1800 ; when, upon the hearing of the 
case, the Court of Admiralty rejected the claim in tota. 

Privateers^cannot sustain any claim to prize as joint captors 
in a conjunct expedition of sea and land forces, by analogy 
to cases of joint chasing or other co-operation at sea. In 
joint chasing at sea there is the clear act of pursuit, by which 
the design and actual purpose of the privateer may be ascer- 
tained, and much intimidation may be produced ; but in cases 
of conjunct operations on shore, it is not the mere intrusion 
of a non-commissioned ship that would entitle her to share. 
The Act of Parliament gives the benefit of the prize to the 
fleet and army : and it would be a very inconvenient doctrine 
that private ships, by watching an opportunity, and intruding 
themselves into an expedition especially intrusted to others, 
should insist upon co-operation, and be permitted to derive 
an advantage from such conduct. Expeditions of this kind, 
designed by the immediate authority of the statCj belong ex- 
clusively to the forces which it has selected for the purpose ; 
and the public service might be greatly prejudiced, if private 
individuals could intrude themselves into such undertakings, 
uninvited, and under colour of their letter of marque.* 

Revenue cutters are an anomalous class of vessels, par- 
taking, in some degree, of both the characters of public and 
private ships: for, on the one hand, they belong to the 
government, and are maintained at the public expense) 
though not for the purpose of making captures from the 
enemy; while, on the other hand, they have commissions of 
war. But these are private commissions, imposing no duties, 
and they are not bound to attack and pursue the enemy 
more than other private ships of war. On principle, there* 
fore, they can only be considered as private ships of war. 
The consequence is, that revenue cutters are never allowed 
to share in a prize as joint captors, on the ground of con- 

> 2 Robinion's Adm. Reports, 387, 288. 
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structive assistance, by being in sight during the combat ot 
pursuit.* 

We have been considering cases where the claims of joint 
capture are made by ships casually arriving in sight of the 
chase or combat. Joint cruising, however, gives rise to a par- 
tially different rule ; for, in such cases, any actual coh operation 
is sufficient, and coming in sight is therefore sufficient. But 
sight is not indispensable ; for joint chasing is held to be 
sufficient co-open\tion without coming in sight. Thus, when^ 
in March 1815, the L'Etoile, a French frigate, surrendered 
to H. M. S. Hebrus, Captain E. Palmer, a claim io par- 
ticipate in the prize was made by H. M. S. Sparrow, Captain 
Francis Erskine Loch, on the ground of joint cruising. The 
Sparrow, on the day before the capture, was engaged by the 
L'Etoile and another French frigate, and suffered consider- 
able damage, the Hebrus being then in the distance, and her 
attention being thus drawn to the enemy. Tiie Hannibal, 
Sir Michael Seymour, and the Hebrus then came up with 
the Sparrow, and they all three went in chase, until the 
L'Etoile separated from her consort, when a signal was 
made from the Hannibal to the Hebrus to pursue the 
L'Etoile. A similar signal was made, two hours after, to 
the Sparrow, which then joined the Hebrus in the chase; 
and, after a persevering run of 120 miles, the L'Etoile was 
overtaken by the Hebrus, and submitted to her, after a very 
obstinate contest, between 1 and 2 o'clock in the morning ; 
the Sparrow being still in chase, which she did not discon- 
tinue untU several hours after, though she was not then 
aware that the capture had been made. The Sparrow and 
Hefaras thus acting together under the orders of a superior 
officer, it was contended by the Sparrow that they were 
consorts ; so that the law applicable to consorts was to be 
applied to the consideration of the claim in question. And 
of this opinion was Lord Stowell.^ " I hold it," said his 
Lordship, " to be a clear and indisputable rule of law, that 
if two vessels are associated for one common purpose, as 

* The Robert, 3 Robinson's Adm. R«^ports, 197.; The Bellona, Edwards's 
Adm* Reports, 63. 

* The L*£toUe, 2 I>odsoD*s Adm. Reports, 106. 
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these vessels weie, the continuance of the chase is sufficient 
to give the right of joint capture. Sight, under such cir* 
cumstances, is by no means necessary ; because, excluave of 
that, there exists that which is of the very essence of the 
claim, — encouragement to the friend and intimidation to the 
enemy. Both the Hebrus and the enemy's frigate knew 
that the Sparrow was astern, and that she was using her 

best endeavours to come up She was a consort of the 

actual captor, had pursued the prize in conjunction with her, 
and had not discontinued the pursuit at the time when the 
capture was consummated. I shall therefore pronounce for 
the claim of the Sparrow." 

H. M. S. Beagle, Captain Smith, and Bover, Captain 
Lock, casually meeting each other in the Bay of Biscay, 
discovered two vessels of the enemy steering in different 
directions ; and in order, if possible, to effect the capture of 
both of them. Captain Smith, in answer to an application 
made to him as senior officer by Captain Lock, suggested 
that the Bover should pursue one of the vessels while the 
Beagle went in chase of the other. By this arrangement 
both vessels were taken. The Court of Admiralty held this 
to be a joint enterprise, and a distribution of force for the 
purpose of capturing both the ships : for though the Beagle 
and Bover became wholly separated in the chase, there was 
no abandonment of the common pursuit; for it was a common 
pursuit, though of separate objects. Lord Stowell: — "By 
the rules of the Navy it appears that a junior officer, upon 
coming in sight of a senior, immediately becomes subject to 
his command, and must obey him without any previous order 
from the Admiralty to that effect: and it can make no 
difference whether the orders of the superior officer are 

expressed in civil or peremptory terms It is quite 

clear, in this instance, that Captain Lock understood the 
answer of Captain Smith as a command ; for he immediately 
conforms to his directions, though contrary to his own 
opinion. . . * . . The two ships had associated for the pur- 
pose of making the capture of both vessels, and the capture 
of otie of them, the prize in question, was made by the ' 
Rover, in consequence of directions given by the senior 

VOL. XI. H 
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officer commanding the Beagle^ and a distribution of the 
force according' to those directions. I consider it to b^ a 
clear rule of law, that ships engaged i^ a joint enterprise of 
this kind, and acting under the orders of the same si^erior 
officer, are entitled to share in each other's prizes : and it is 
certainly for the benefit of the public service that a rule of 
this sort should prevail, in order that the public force of the 
state may be distributed so as to produce the greatest possible 
advantage to the country, and the greatest possible annoyance 
to the enemy. I am of opinion, therefore, that the Beagle 
is entitled to share in the prize." ^ 

Constructive assistance being based, however, on the prin- 
ciple of intimidation to the enemy, and of encouragement to 
the actual captors, it is settled that the circumstance of joint 
cruising, without being in sight or otherwise co-operating 
during the conflict or chase, will not support a claim of joint 
capture. The case of the Mars, a French ship, is a strong 
authority on this point ; the claim of joint capture being dis- 
allowed to three men-of-war stationed at three different out- 
lets to catch the enemy, who was under the necessity of 
passing through one of them. The three ships having been 
apprized of the enemy's design to escape from Port au Prince^ 
took their respective stations by arrangement ; and the cap- 
ture being accordingly made by one of them, the other 
two, though not present, set up a claim to share in the 
prize, as joint captors ; but the Court of Admiralty re-t 
jected the claim, on the ground that there was no real 
Co-operation between these ships in effecting the actual 
capture.^ The Court proceeded on the same principle in the 
case of the Rattlesnake, an American privateer. She had 
sailed from Bayonne on a cruize on the 18th June, 1814, 
and was observed on the morning of the 25th by H. M. S. 
Hyperion, Captain Cumby, which immediately made all sail 
in chase, and succeeded in capturing her on the following 
morning, no other ship being in sight at the time. H. M. S. 
Jasper claimed to share in the prize on the ground of her 
having chased the prize at the same time as the Hyperion, 
"and exchanged private signals with the latter ship. It 

' The Empress, I Dodson*s Adm. Reports, S68. 
' 2 Robinson's Adm. Reports, 22, note. 
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appeared, howeyer, that the Jasper being a heavy sailer, lost 
sight of the enemy many hours before the capture, and in 
fitct gave up the chase as desperate. Lord Stowell pro- 
nounced tiiat though the course pursued and the position 
biken Ixy the Jasper contributed to the capture to a certain 
extent, such limited assistance rendei'ed by one vessel to 
another in the early part of a chase, such, for instance, as 
causing the prize to change her course, would give no benefit 
to the vessel rendering such assistance. His lordship con- 
i^dered also that there was no real association between the 
Hyperion and the Jasper, so that when the latter gave up 
the pursuit, the incipient association between them ceased at 
the same moment of time.^ 

Associated ships, cruising or otherwise acting together by 
public orders, under one commander, are always regarded as 
joint captors ; so as to entitle each ship to share in the prizes 
taken by her consort, without reference to the question of ^ 
sight or distance. Thus the several fleets and squadrons, 
stationed in various quarters of the globe, in time of war^ 
under distinct commanders-in-chief, for the purpose of 
cruising and carrying on hostilities within specified geogra- 
phical limits, are associated forces ; and all the ships belonging 
to such a fleet or squadron, unless detached or separated, so 
as to be tio longer actually co-operating in the common service 
of the association, become entitled, as joint captors, to the 
benefit of all prizes taken by any one or more of her consorts. 
Where services are thus performed by portions of an asso- 
ciated naval force, it is like the stretching out of the arms of 
the fleet or squadron, without dissolving, in any manner, the 
connection between them and the main body.^ And it has 
therefore been authoritatively laid down that, if one ship 
of a fleet or squadron takes a prize in the night, unknown 
to the rest, it would entitle the whole of the associated ships 
to share, although possibly the capture might have been made 
at a distance, out of sight of most ships of war, even if it had 
been noonday ; for the vessels so associated are considered as 
one body, unless detached by orders, or entirely separated by 

' 2 Dodson*8 Adnu Repoi^ 32. ' 3 Robinson's Adm. Reports, 318. 

H 2 
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accident, and what is done by one continuing to compose in 
fact a part of a fleet, enures to the benefit of alL^ 

Blockading ships are also deemed to be an assodated foroe> 
for the purpose of enabling each ship to share in all prizea 
taken by her consorts while jointly engaged in the service of 
the blockade. 

The general rule is, that in order to vest a prize interest in 
a vessel which is engaged in the common service in a blockade, 
or in naval or military operations of that kind, it must be 
shown that such vessel was present at some period of the 
operations, either at the commencement, the intermediate 
stage, or at the time of the surrender. But there may be 
cases in which an interest may arise upon something falling 
short of this : though the rule is severe, that where a vessel 
of war, associated with others, is present at any part of a 
warlike transaction, be it blockade, siege, or whatever it may 
be, such vessel becomes fairly entitled to share in the prize.^ 

In the case of the Dutch ship Forsigheid^ it appeared 
that in 1799 Admiral Dickson was blockading the Texel 
with the squadron under his command; and, deeming it 
expedient to institute a stricter blockade, with the view of 
intercepting any vessels of light draught, which, by keeping 
close in shore, might evade the vigilance of the squadron, he 
ordered Captain Smith, of H. M. S. America, with some 
other vessels, to cruise nearer in shore, between the Hakesand 
and the Camperdown, but with particular directions to keep 
within view of signals from the fleet. Captain Bligh, of 
H. M. S. Director, was afterwards substituted for Captain 
Smith in this service; and early on the morning of the 
4th May, H.M.S. Director, Veteran, and Latona, with the 
Hazard cutter, while thus employed, took several prizes ; the 
fleet being at the time not above ten or twelve miles from 
the in-shore squadron, though obscured by an intervening 
haze, yet suflSciently near to have heard the guns in case an 
engagement had taken place, and also within range of sight if 
the weather had been clear. Under these circumstances the 

' 3 RobiDson's Adm. Reports, 317, 

• See Lord Stowell's judgment, in 2 Dodson's Adm. Reports, 276. 

■ Tlie Forsigheid, £dwards*s Adm. Reports, 124. 
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whole fleet asserted a claim of joint capture, and the Court of 
Admiraltj allowed the claim. Lord Stowell : '* There was in 
the nature of such an association (to prevent the breach of a 
blockade) a unitj and identity of service that formed a just 
foundation for joint interest in prizes taken for the violation 
of blockade, because it could not be supported without unity of 

operation It is admitted that these ships were associated 

in the same service of blockade, and that in the execution of 
that service some were stationed close in shore and others at 
a distance further out, and that this prize was taken not only 
during the association of the squadron for this purpose, but 
for a breach of the blockade, and therefore • • • • I am bound 
to pronounce that the whole fleet must be entitled as joint 
captors* Admiral Dickson, who gave the orders, appears to 
think that the capturing ships were detached from the rest of 
the squadron ; but they were not so in the legal sense of the 
word, which implies not merely a local separation, but that 
the ships are sent ofi^ upon some other service* Here all the 
ships of the fleet were acting together for the same purpose, 
and consequently all are equally entitled." 

A similar question arose in the case of the Guillaume 
Tells which, with another French man-of-war, had been for 
some time blockaded in the harbour of La Yalette, in the 
Island of Malta, by a British squadron nnder Sir Thomas 
Troubridge, in H. M. S. Culloden, acting in the absence of 
Lord Nelson. In the night of the 29th March, 1800, the 
Guillaume Tell made an attempt to escape, but was pursued 
and taken by the Foudroyant and some other ships of the 
blockading squadron, while the remainder kept their stations 
off the port, except the Culloden and Northumberland, 
which were at anchor at the time in the Marsa Sirocco bay, 
a few milea distant from La Yalette. At the time of the 
action, the Guillaume Tell was eleven or twelve leagues 
distant from that bay. The Culloden had sustained con- 
siderable damage, and the Northumberland had 130 of her 
crew sick on shore* The wind also was such that those ships 
could not have got out of the bay. And it was contended 

> The Guillaume Tell* Edwards's Adm. Reports, 6. 
H 3 
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that they were not associated for the purpose of niakmg' this 
capture, and ought, therefore^ ta be excluded from sharing in 
the prize. But, on the other hand, as Ihe Culloden, though 
on shore during the whole of the battle of Abonkir, was not 
on that account disqualified from sharing, because the belief 
that she would get off was operating every moment as an 
encouragement to the British fleet, and as a source of appre-* 
hension to the enemy; it was argued that, on the somo 
principle, in the present case, the Culloden and Northum- 
berland ought not to be excluded. The evidence also dearly 
showed that the capture of the blockaded ships was an object 
which the whole squadron had in view, and that every 
necessary arrangement, in the way of signals and otherwise, 
had been made by Sir Thomas Troubridge to frustrate the 
probable attempts of those ships to escape. The Court of 
Admiralty decided in favour of the Culloden and Northum^ 
berland. Lord Stowell: ^^ Unless it can be maintained, 
which it certainly cannot, that the whole of a squadron must 
in all cases pursue, and that the other ships which remained 
inactive off La Valette are not entitled to share, upon wlmt 
principle are these two ships to be excluded? It has been 
urged that as the wind then was, ships of their burden could 
not have cleared the shoals so as to get out: and it comes, 
therefore, to a question of law, whether such an intervention 
of physical impossibilities will exclude a ship forming part of 
a squadron, associated for the express purpose of making the 
capture. There have been cases in which it has been deter* 
mined that physical impossibilities of some permanence, and 
which could not be removed in time, would have had such 
an effect; as, for instance, in the case of a ship lying in 
harbour totally unrigged, which has been held to be as much 
excluded as one totally unconscious of the transaction, 
because by no possibility could that ship be enabled to 
co-operate in time. But I take it that in no case the mere 
intervention of a circumstance so extremely local and transi- 
tory as the accidental state of the wind, has been made 
a ground of exclusion. .... It being proved in this case 
that the whole fleet were acting with one common consent, 
upon a preconcerted plan, for the capture of this prize, it 
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was as much a chaong under orders fioDi the officer in 
command, asif it had actually taken place in the open sea. • • • 
There was not only an actual sight, not only a perfect 
conusance of what was going forward, but as complete, and 
uniform, and persevering an association in this particular 
object, as well as in the general objects of the blockade, as 
can be imagmed. I am therefore of opinion that the 
CuUoden and Northumberland are entitled to share, and that 
the same right will extend to the other ships which remained 
off La Yalette, although they have not made themselyes 
parties to this suit" 

Again, in 1814, H.M. S. Clarence, Queen Charlotte, 
Pyramus, Bippon, YiUe de Paris, and Nimrod, were em« 
ployed as a squadron, under the orders of Bear-Admiral Sir 
Harry Neale, in blockading the port of Brest. About the 
5th January, the Clarence was sent from Douame Nez Bay, 
where the rest of the squadron lay, to watch the entrance of 
Brest Harbour; and on the following night she captured 
La Henriette, a French national ship attempting to escape 
from that port She then regained the squadron with her 
prize. Lord Stowell held that this capture was made in the 
course of an associated service of the most intimate nature, 
and adjudged that the whole squadron was entitled to share. 
His lordship noticed the common practice of stationing one 
vessel close off the mouth of a blockaded harbour, while the 
rest of the squadron keeps at some distance, but near enough 
to render assistance if necessary ; and as the station occupied 
by tbe Clarence at the time of the capture was not always 
assigned to her, but was taken in turn by her consorts, there 
was in truth a common co-operation ' on their part, and 
therefore no such dissolution or detachment as would entitle 
the Clarence to monopolise the whole benefit of the prize. ^ 

Detachment however, even on a service connected with 
the expedition in which a squadron is employed, disqualifies the 
detached ship to share in prizes made by the remaining force, 
with which she was originally associated. This was decided 
in lY99, in the case of H. M. S# Vestal claiming to share in 

•' Xft Henriettei £ Dodson's Adm. Reports, 96. ' 
H 4 
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the capture of the Datch fleet under Admiral de Winter.* It 
appeared that Admiral Duncan, after cruising off the Texel 
for the Dutch fleet, returned to Yarmouth at the end of 
September, 1798, leaving the Vestal with orders to put herself 
under Captain Trollop, whom he despatched, with two or three 
ships under his command, to watch the motions of the enemy. 
The Vestal accordingly joined Captain Trollop, who fell in 
with the Dutch squadron on the 8th of October, and directed 
the Vestal to reconnoitre. On the next day he sent the 
Vestal to England with orders to look for Admiral Duncan 
on the way, and to send an express to the Admiralty, and 
then to rejoin the Admiral, wherever he was. The Vestal 
sailed accordingly, landed her despatches in England, put to 
sea again, and actually joined Admiral Duncan on the 13th 
of October. In the mean time Admiral Duncan had engaged 
Admiral de Winter on the 1 1th, and made the prizes in question^ 
The Vestal claimed to be a joint captor on the ground of the 
constructive assistance which she had rendered to the squadron 
from which she had been detached. But Lord Stowell ex* 
pressly overruled the claim, although at the time of the battle 
the Vestal unquestionably belonged to Admiral Duncan^s.fleet^ 
and was employed at the same time on a service directly con«- 
nected with the main enterprise, and had been in sight of the 
enemy while previously employed in reconnoitring. Upon the 
question of detachment, his lordship said: ^^Is there any autho-* 
rity to show that ships detached from the squadron on views 
immediately connected with the main enterprise are entitled 
to share ? Many cases might be put in which that position 
could not be maintained. Suppose a fleet going to besiege a 
place, and one ship detached to procure provisions and stores^ 
which does not come up and join the fleet till the place is taken : 
it would be very strong to maintain that such a vessel, neither 
present at the commencement nor at the conclusion of the 
enterprise, could be entitled to share : it has, I apprehend, 
been decided in practice, that she would not ; and the dis** 
tinction taken was this, that if the ship was sent off for 
common necessaries after the operations had begun, or if she 

> Tlie Vryheid, 2 Robinson's Adm. Reports, 16. 
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returned before die object was accomplished^ she should be 
permitted to share, and not otherwise ; though her absence 
was occasioned solely for the purpose of procuring necessaries 
for the service. Detachment for an object immediately con- 
nected with the service is not sufficient ; something more must 
be added, and that must be being in sightJ* ^ Upon the Vestal's 
daim, so far as it rested on her being in sight of the enemy 
before Captain Trollop sent her with despatches to England, 
his lordship said : *^ It is perfectly clear that being in sight in 
all cases will not be sufficient What is the real and true cri« 
terion ? The being in sight, or seeing the enemy's fleet ac-» 
cidentally a day or two before, will not be sufficient: it must 
be at the commencement of the engagement, either in the act 
of chasing, or in the preparation for chase, or afterwards 
during its continuance* If a ship was detached in sight of 
the enemy, and under preparations for chase, I should have 
no hesitation in saying that she ought to share : but if she 
was sent away before the enemy had been descried, and before 
any preparations for chase or any hostile movements had taken 
place, I think it would be otherwise. There must be some 
actual contribution of endeavour, as well as a general in- 
tention."^ If a squadron be destined for any particular 
service, and in the course of the voyage to the appointed 
spot one of the associated ships be detached to chase an 
enemy's ship accidentally coming in the way, she has no title 
to share in prizes taken by the rest of the squadron in her 
absence upon this service.^ But if the detachment had been 
for a purpose clearly collateral to the original expedition, 
such as the fetching provisions or ammunition, it might (says 
L(Hd Stowell) be different.^ 

It is the general practice of the navy, that where a prize-* 
master and crew put on board a captured ship make further 
prizes, the whole ship's company from which they are detached^ 
share the benefit of the new captures. /^This rule (says 
Lord Stowell) has prevailed without judicial authority, on the 

^ The Vryheid, 2 Robinson's Adm. Reports, 10*. SO. 

' 2 Uobinson*s Adm. Reports, 30. 

' 5 Robinson's Adm. Reports, 93^ * Ibid. 
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general notion which has been eittertained of the intrininc 
equity of such a communication of interest." ^ The same rule 
applies also to pmateers, as aippears by a case in which the 
Ceres priyateer, with a hundred men on boards re-captured un 
English vessel called the Prince^ and put a prizennaster on 
board with eight others of the crew of the Ceres, with orders 
to make Jersey or any port of England. In the course of 
the Prince's voyage to port, she fell in with an English vessel 
in the hands of the French. The prize-master went out in 
the jolly-boat to reconnoitre, and having approached under the 
disguise of a Prench uniform, he boarded the vessel, over- 
powered the crew, and re-captured the English vessel. It 
was an act of great personal gaUantry, and the question was 
whether the actual captors alone or the whole crew of the 
Ceres were to share in the prize. The ship's articles being 
silent on the point. Lord Stowell decided in favour of the 
whole crew, according to the foregoing rule of the navy in 
like cases.^ 

In joint captures by a privateer and a man-of-war, if the 
privateer comes up first with the prize, she has a right to 
take possession. There is no difference in this respect be- 
tween a privateer and a king's ship.' The Coutt of Ad- 
miralty has held, however, that an act of taking possession! 
is not indispensably necessary in order to perfect a capture ; 
and that obedience or submission to a hostile attack, or to 
a hostile force known to be hostile, is sufficient Tlus was 
so pronounced in some signal cases, particularly in one of 
singular merit, where a vessel, armed with a couple of swivels, 
aqd with only two or three men on board, attacked a much 
larger vessel full of men armed with swords and muskets, 
and obliged her to run into Ostend, then the port of a British 
ally.'* And in another case, where a British merchantman had 
been brought to by a lugger which declared herself a French 
privateer, and ordered him to lie to, but did not sendii man on 
board, Ijord Stowell decided that the sending of a prize- 

* 6 Robinson's Adm. Reports, 217. 

» The Frederick and Mary Ann, 6 Robinson's Adm. Reports, 213. 
■ 5 Robinson's Adm. Reports, 12. 

* S Robinson's Adm. Reports, 307. 
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inaeter onboard^ thodgh a very natural overt ai5t of pOsaes- 
aan, was by no means essential to constitute a capture : for 
tliat if tbe merchantman was obliged to lie to, and obey the 
directions of the* French lugger, and await her further orders, 
she was completely under the dominion of the enemy; there 
being no ability to redst, and no prospect of escape.^ In 
order, l^refore, to establish a claim of joint capture on 
the ground of constructive assistance by a privateer, it is not 
necessary that a person should be sent on board to assert the 
claim immediately, although such a step is one of useful 
precaution and great convenience, and almost of duty, as it 
securea the right and participation of agency, and serves as 
material evidence in proof of co-operation : so that the omis- 
sion of it may be very prejudicial to the privateer in after- 
wards asserting her claim.^ 

A man-of-war is not allowed, upon the mere ground of a 
daim of joint capture, to dispossess a privateer of a prize whose 
submission she has compelled : and the decisions of the Court 
of Admiralty imply that, during the last war, some erroneous 
notions on this point were entertained by the navy. Thus, 
it appeared, in the case of the La Floret which had sur- 
rendered to the Trimmer privateer, that H. M. S. Hussar, 
which had been in sight during the action, came up after- 
wards and dispossessed the actual captors. On this circum-* 
stance being brought to the attention of the Admiralty judge. 
Lord Stowell, when the claim of the Hussar to share in the 
prize was under adjudication, his lordship censured the pro- 
ceeding as ^^ a practice highly improper, and never to be 
mentioned in this court without an expression of dissatis- 
faction. To have put some person on board to take care of 
their interest would have been perfectly correct."* And in 
another case his lordship said : ^^ The officers of king's ships 
must understand, and doubtless do understand, that they have 
no authority to dispossess privateers. Such vessels are duly 
conmiissioned, and represent the public authority. The king 

* The Edward and Mary, 3 Robinson's Adm. Reports, 305. 
« The William and Mary, 4 Robinson's Adm. Reports, 381. 386. ; L'Amitie, 
6 ib. 268. 
« 5 Robinson's Adm. Reports, 268. 271. * Ibid. 
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has been pleased to communicate his bounty to them; and 
they stand, generally, with respect to an interest in prize, 
on the same footing as other parts of the public force of the 
country."^ 

The same rule holds also with respect to prizes taken even 
by non-commissioned ships.* Thus, in the case of the Amor 
Parentum^, which had been captured by a fishing-smack, a 
non-commissioned vessel, which brought the prize into Har- 
wich, an excise cutter, hearing of the capture, went on 
board and made a formal seizure. Lord Stowell pronounced 
this to be a mere idle ceremony, and that possession thus 
taken was like arresting a man already in the sheriff's cus* 
tody. 

The enemy, also, has not the liberty of choosing to whom 
he will surrender, though, from a prevailing vanity or pre- 
judice, hostile ships generally prefer submitting to a man-of- 
war, — " a more splendid victor."* If, therefore, a privateer, 
engaged with a man-of-war in effecting a joint capture, 
should come up first with the enemy and get on board, any 
subsequent resistance on' the part of the enemy, with a view 
to submission to the man-of-war in preference, will justify 
the privateer in taking the lives of the hostile crew, for the 
purpose of compelling submission to herself: for when the 
surrender is once compelled, the enemy is bound to submit 
to the first armed cruizer that comes up.^ 



^ The Marianne, 5 Robinson's Adm. Reports, 9. 

' The Sacra Familia, ib. 360. 

' 1 Robinson's Adm. Reports, 303. 

* The Marianne, 5 Robinson's Adm. Reports, 9. * Ibid. 
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ABT.VnL— MANAGEMENT OP PBOPEETT IN 
CHANCERY. 

First Bepori from the Select CammiUee on Receivers, Courts of 
Chancery and Exchequer (Ireland). Together with the Minutes 
of Evidence ordered hy the House of Commons to be printed^ 
29th June, 1849. 

We remember having seen somewhere the Court of Chan** 
eery likened to a whale ashore, and we like the comparison. 
The monster that one looked at with infinite dread while 
alive and in action, is now approached without fear, turned 
on its back, inspected all over, and is intended to be cut 
up for use. This same court is now, session after session, 
overhauled bj Select Committees of the House of Commons, 
and we are beginning to discover what she is made of. First 
we had the Fees Committee, which led to some strange dis- 
coveries as to her costs and charges ; and now we have a 
strict inquiry as to the mode in which she manages the pro- 
perty entrusted to her. For the purpose of the investigation 
of such a subject, we know nothing better than a well-com- 
posed Parliamentary Committee, with full powers to send 
for all necessary persons and papers. We often find assem- 
bled round the committee-room table a body of examiners 
admirably qualified to elicit information, having among its 
members legal ability, extensive knowledge of the world, and 
that sound practical power of dealing with its afiuirs that 
nothing but official experience can give. We have often, as 
in this instance, one or two eminent lawyers, some of the 
leaders of the different political parties in the House, with 
two or three more) of less consideration, perhaps, but more 
activity. The result is usually a very satisfactory body of 
evidence on the particular subject inquired into. The Report 
before us is a good specimen of this mode of investigation ; 
and we are exceedingly glad that the Inquiries of Parliament 
are taking this direction ; whether we consider the amount 
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of the property in the custody of the Court of Chancery, or 
the importance of its right management. But the fact is, 
the more we advance into this vast and, as yet, uncultivated 
tract, the more we shall find to wonder at and deplore ; and 
if we ate not scared by the grisly shapes that present thtoi- 
selves, or worn out by- the tales of woe that we hear, we 
ahall, in time, break the spell, and set- free the captives that 
have been so long confined in those enchanted halls. 

As in the Fees Committee, where we have the best evi- 
dence produced that the nature of the case admits, the Judges 
and oflScers of the Court lift up their united testimony 
against the present system. They lay bare its abuses, and if 
they do not always suggest the remedy, they admit that 
things cannot remhin as they are, and thus prepare the way 
for it. The bulk of the evidence, as may be supposed, re- 
lates to the particular subject before the Committee — the 
system of Equity-Receivers in Ireland; but several other 
subjects were mixed up almost necessarily with this. It is 
also to be observed, that although the evidence relates exclu- 
sively to Ireland, yet that it is in almost all respects equally 
applicable to the equitable system of the Court of Chancery 
in this country. It will be found convenient to collect the 
opinions of the several witnesses under certain distinct heads,- 
as — I. The extent of property administered by the Court of 
Chancery. II. The mode in which property is now managed* 
III. As to the particular Receiver-system in Ireland, and the 
improvement of which it is susceptible. IV. Equity practice 
generally in Ireland, and suggested alterations in convey- 
ancing or otherwise. 

The principal witnesses examined by the Committee were. 
Sir Edward Sugden, recently Lord Chancellor ; the present 
Master of the Rolls, the Right Hon. T. B. C. Smith ; Mr. 
William Brooke, a Master, in Chancery in Ireland; Mr. 
Hickey, a barrister of experience ; Mr. Hamilton, Second 
Remembrancer of the Court of Exchequer in Ireland ; and 
one or two others. 

I. As to the first point, which is also alluded to under the 
Other heads, the evidence is not very precise : — 
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"5. Have you any idea wliat amount of the rental of Ireland 
is nnder the management of the Court of Chancery? — Mr. Brooke. 
I have not been able to ascertain very exactly. When I became 
Master, I was informed by, I think, the Lord Chancellor of 
Ireland, that it was then supposed to be about 600,0001^ alto- 
gether ; but from the extraordinary increase of business, from the 
multitudes of estates that have been brought in^ the Court and 
none going out, I have a very strong impression that it must now 
be treble that amount at least ; but I cannot speak positively aa 
to that; but this I know, that I hardly ever sit one day without 
appointing one, two, or three receivers over properties of various 
sizes. The very last Saturday I appointed two receivers over 
two estates amounting to about 700/. a-year; and none go out; 
at least the sales of late years have been so few, all attempts to 
sell have been so utterly abortive, that I may say that none go 
out unless when minors come of age." 

IT. On the second head there is no want of evidence, and 
all the witnesses concur as to the inefficiency of the present 
system. It will hardly be denied, after reading this testi- 
mony, that it is utterly impossible under the present system 
to manage property in the Masters' Office except to the ruin 
of all concerned : — 

" 138. Mr. Keogh. Supposing the case to take the form of 
an application to the Court for an abatement of rent, what would 
be the cost in the simplest case of that description ? — Mr, Brooke, 
It becomes very heavy. Sometimes the tenants, not knowing 
how liberally we are disposed to deal with them about abatements, 
take the round-about course of going to the Court. There is a 
motion and counsel's fee upon it. 

" 139. He must first make his case upon affidavit? — Precisely. 

" 140. That requires the assistance of the solicitor ? — Yes. 

"141. There are his charges upon it? — Yes. 

" 142. What is the next step? — Then a brief is prepared and 
put into counsel's hand, and notice is given to all parties to appear, 
and the matter is discussed at the Rolls. If the receiver thinks it 
an improper case, or if the inheritor thinks it an improper case, 
and appears by counsel, the most that the tenant can expect in 
that case is an order referring it to the Master to inquire whether 
he ought to have the abatement, the tenant taking this reference 
at his own expense. In that case the expense all falls upon the 
tenant. 

"257. * Perhaps I may say,' continues Mr. Brooke, Mn ex- 
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planatioD, that there is a subject which I hare much at heart,-— 
that since there must be receivers^ and there must be property in 
Chancerj, the Court should take that opportunity of extending 
over the estate a sort of paternal influence which it cannot have 
from A distressed inheritor. I am perfectly convinced that, by 
proper management in the Court of Chancery, its management of 
estates might be a blessing instead of a curse; because when an 
inheritor who becomes needy continues in the management of his 
own lands, all hope of improvement is gone ; his only struggle is 
to get rent as fast as he can, and to get the highest rent he can ; 
and to take the lands from such a man, and to put them under the 
care of such a house as Stewart and Kincaid, with local agents 
under them, would be a great blessing.' " 

Now it is exceedingly important to bear in mind that this, 
system may be improyed ; and even Sir Edward Sugden, the 
character of whose mind is, perhaps, more suggestive of diffi- 
culty than of remedy, thinks that great alterations should be 
made by legislation for which the powers of the Court are 
inadequate. 

<* 457. Sir E. Sugden. There has been a great misapprehen- 
sion in the public mind as to the power of the Court of Chancery. 
In the case of the estates of minors and lunatics the Court has 
perfect power; and I have dealt with lunatics' estates just in the 
same way as I would have dealt with my own estate. In the case 
of a peer who was a lunatic, living on his own estate, I added a 
large sum to his allowance on my own motion, in order that, as he 
was living upon the estate, he might be able to live as the land- 
lord, and fulfil the duty of landlord to his tenants. The Com*t 
has the power to act as it thinks proper to any extent in these 
cases, but in cases of judgment creditors and mortgagees it is said 
there is no money laid out in repairs, or in favour of the tenants ; 
of course there is not, because the Court has no power ; the cre- 
ditor does not care one farthing about the estate, he looks upon it 
merely as a security for his debt, and he does not care whether 
the farms are dilapidated, or whether the land is out of heart He 
says, * I will have every shilling of my debt out of the estate.* 
Now I would correct that at once \ in vaj opinion, if an estate is 
brought under the dominion of the Court for the benefit of credi- 
tors, public necessity demands, that if you make the Court, as it 
were, the master of the estate for the time, you should give to the 
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Court all the power wLicli belongs to an owner, and therefore I 
should feel no difficultj, if I had the power, in making a law 
which should give to the Court a power, to be exercised, of course, 
according to its judicial discretion, with relation to the estates of 
encumbrances generally, as to their management, cultivation, and 
sUowances, and so forth, in the same way as the Court would do 
with the estates of minors or of lunatics. 

" 458. Sir J. Graham. You have described two classes of estates 
-^the estates of minors and lunatics on the one hand, and the estates 
placed under the management of the Court on behalf of creditors on 
the other. Does that classification exist under statute, or is it a 
distinction drawn by the Courts on principles of equity ? — ^It depends 
upon no statute, it depends upon the rights of property. The Chan- 
cellor represents the minor, and represents the lunatic Of course 
I must not be understood as going too far ; if that power which I 
suggest were to be given to-morrow to the Chancellor, he could 
not do, and ought not to do, in a creditor's suit what he might and 
ought to do in a minor's suit, because in a minor's suit there is no 
opposing interest. But all that I would propose is to give the 
Chancellor power to do what is just as between the owner of the 
estate and the tenants, as far as the public interest goes, in relation 
to the cultivation of the property. But the distinction between 
the two cases depends upon the rights of property ; the creditor or 
the mortgagee does not lose his rights ; in point of fact, he goes 
into a Court of Equity to enforce those rights ; and if he chooses 
to say, < I will not allow the rents to be applied to the repair of 
farmhouses, but I will have them applied to the payment of my 
debt,' he has a right to say so. 

'' 459. Practically you regarded yourself as standing with regard 
to the minor in loco parentis^ and with regard to the lunatic as 
standing as guardian, discharging the duties of the owner? — Yes. 

" 460. Is the discharge of the duty of the Chancellor in that 
case recognised by statute, or is it founded upon the principles of 
equity and usage? — It depends upon this, — that representing, 
as the Chancellor does in each case the Crown, and of course, 
having the paternal authority, he comes in as guardian, and he 
does what is just and right with regard to the person entitled to 
the property. 

'* 461. Admitting your reasoning with respect to the policy of 
the Chancellor having a more liberal management of property 
brought into Court on behalf of creditors, would it be necessary 
for the first time by statute to interfere to point out the more 

VOL. XI. I 
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liberal management which you woald desire for the public good? 
— Yes, it would. 

" ^2. There is no precedent as yet for it? — No, there is not ; 
I never did it while I was in Ireland ; I did not feel I was autho- 
rised to do it. 

'^ 463. Without statutory intervention no Chancellor would feel 
himself authorised to do so? — No^ he would not; he would be in* 
terfering with the rights of property. 

*' 464. That interference would be justified, in your opinion^ 
in Ireland by the peculiar circumstances of that country? — / 
think so. 

" 465. What you would desire would be, that the Lord Chan- 
cellor in Ireland should exercise the same power, in reference to 
the property under his direction on account of debts, which he now 
exercises, and which you exercised with regard to the property of 
minors and lunatics ?— • Yes ; but always bearing in mind the dif- 
ferent nature — as I have already explained — of the properties 
and of the rights of parties : in the one case there is no conflict, 
and in the other there is : the creditor desires to have all the rent 
to pay his debt. 

" 466. Take the case of drainage on an extensive scale as neces- 
sary for the permanent improvement of an estate : suppose that 
the tenants are willing to make drains if a main drain is brought 
up at the expense of the owner, in the case of a minor or a lunatic, 
according to your practice, you would give your consent? — It 
would be quite of course. 

"467. Apply that case to property held under the Court on 
behalf of creditors. — I should say, that even if the power which I 
have suggested were given to the Lord Chancellor, he would not 
exercise it in such a case ; because, in the first place, what you 
have to attempt, if you are to do any good in the matter under 
judgments, is not to treat them as permanent, lasting, and per- 
petual securities, but to let them be made use of as securities for 
debts which are to be paid and satisfied : and, in the next place, I 
would prevent the Court of Chancery from taking possession of 
estates without some assignable limit ; for the Court of Chancery 
is not the place, and never can be made the place, for the manage* 
ment of the property of the country." 

Doubtless it would be well if no estate were managed by 
the Court of Chancery; but under the present practice in 
both countries, estates will get in, and will not §pflily or 
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speedily get out of Chanceiy. What, then, is to be done 
with them? Shall no attempt be made to introdnce a 
better system of management in all cases ? Let us continue 
Sir Edward's evidence : — 

"527. Oagbt not the Court of Chancery to have as good an 
opportunity of inquiring into the goodness of a tenant as any other 
person? — Sir E. Sugden. The Master depends entirely upon 
affidavits. If a man {proposes himself as a tenant^ what can the 
master know about him ? 

" 528. In your opinion, then, the Master is not competent, from 
his situation, to have the management of landed property placed 
under him ? — I should not answer the question in that general 
way. My opinion is, that nobody but the owner, or his agent 
under him, can manage an estate properly. 

"529. I understood you to say that the Court of Chancery 
ought not to have the management of properties at all ? — No ; 
while incumlnrancers have a right to file a bill, and to have lands 
sold for the payment of their incumhrance, there must be an 
interim management ; it is inevitable ; and the Court must have 
the management of it in that interval. 

" 530. You have said that, in the cases of minors and lunatics, 
the Court stood in loco parentis ; but the expense of managing 
the estates under the Court is treble what it would be if a parent 
existed. — I think it is very likely that that is so. 

" 531. It is at the option of the Chancellor whether the property 
is well managed or not? — I cannot answer the question in that 
way. The Chancellor is sitting there with all the judicial respon- 
sibility which can attach to any person bound by his oath to exe- 
cute properly his duties. 

" 567. When an estate is in Chancery, it is almost impossible 
for the Court or the proprietor to lay out money on improve- 
ments? — It is impossible to manage the estate in a way beneficial 
to the community at large, consistently with the rights of parties* 
"Where there is a conflict, the Court ought not to continue to have 
the management of the property longer than is absolutely neces-^ 
sary. The great point is to get the parties paid off as quickly as 
possible by the sale of the estate. 

'^568. Does it not follow, as a necessary consequence, that 
whenever an estate gets into Chancery — no matter what may be 
the circumstances — there must be a gradual deterioratiqu of the 
value?— I have no doubt of that; but where there are incum- 
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brancers, and the property is large, it is very common for a peti- 
tion to be presented, to which all parties consent, stating that 
certain repairs are essential, and praying that the Court will allow 
them : and, where there is no doubt of the solvency of the estate, 
large improvements may be and have been executed, when every- 
body sees that they are necessary. In many cases, what I have 
stated does not operate ; but whenever it comes to anything like a 
doubtful point — whether there ^is sufficient to pay everybody, and 
a party fears that if others are before him, and are paid before 
him, he shall not get anything — he objects. 

" 569. There may be certain improvements the necessity for 
which is so palpable, and the delay in making which would be so 
injurious, that with respect to those all the incumbrancers would 
be likely to consent j but with respect to improvements, such as 
draining and manuring an estate, which are matters of doubt, it 
would be impossible to get the concurrence of all the incum- 
brancers? — Certainly ; there is no subsequent incumbrancer upon 
an estate^ when it was doubtful whether there would be sufficient 
to cover every one, who would agree to a drainage ; and, if you 
brought such a case into Court, he would laugh at it, and say, * I 
will not consent to such an outlay.' *' 

This appears to us to show the necessity of some alteration 
in the present mode of management in all cases ; and of this 
opinion are some of the witnesses afterwards examined : — 

" 612. Do you consider the evils to be in the system, or in the 
administration of it ? — Mr. Hickey, I think the evils are alto-* 
gether in the system, and that you cannot advantageously apply 
the present cumbrous system of a Court of Equity to the manage- 
ment of real property. 

" 613. In your opinion, would any alteration of the present 
system go far. to mitigate the evils ? — You might mitigate the 
evils, but the system itself requires alteration. Every matter con-- 
fleeted with the estate is hrottght under the notice of the Master hy^ 
the statement of facts. The receiver is in the country ; he does 
not come up to see the Master, and he cannot speak to him and 
inform him of the tenant's character, and so on. The Master^s 
duty is to adjudicate upon legal questions ; he is not acquainted 
with agriculture ; and the great majority of receivers over small 
properties in Ireland are not men acquainted with agriculture; 
they are, I should say, solicitors. Though Sir Edward Sugden 
observed that there was a standing rule to prevent solicitors being 
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receivers, yet, in manj instances, solicitors have been appointed, 
because, in reference to small properties, it is very difficult to find 
any other man who will undertake the duty; and in some cases 
thej make verj good receivers, because thej understand the law of 
landlord and tenant, and that is all thej have to attend to ; with 
regard to the improvement of the estate, they do not care a rush 
about that." 

In reply to question 1247. the Master of the Bolls says — 

** I think Sir Edward Sagden's orders are drawn up with the 
greatest care, and the greatest anxiety to manage the property as 
well as possible ; and I am sure that the Committee, if they read 
those orders, must highly approve of them ; and if they have been 
inefifectual in remedying the evil, I am under the impression that 
the Court of Chancery cannot manage property effectually under 
the present system. 

" 1248. There is no natural connexion between the management 
of land and the Court of Equity? — I think there is not. 

" 1623. With respect to all the estates which you have seen, 
which have been placed under the Court of Chancery, are they 
not remarked for the badness of the houses and cabins, and the 
inferior state of the agriculture ? — Mr. M" Cay. It is generally 
the case. 

** 1624. And generally speaking, the lawless nature of the popu- 
lation ? — Generally. 

" 1625. Do you coincide with Sir Edward Sugden's opinion, 
that as long as this system continues, it is impossible that Ireland 
can thrive? — It is impossible that the country can prosper 
under it.** 

III. But the particular grievance that the committee was 
appointed to consider was, the system of Receivers. This is> 
certainly, in the opinion of every one, most deplorable ; and 
we can only have a faint idea of it in this country. It may 
be observed, however, that in the Law Amendment Report 
on the Management of Property in Chancery ^ the follow- 
ing observations occur : — " The Court of Chancery is a 
great receiver of rents, — a great practical farmer. Are 
these necessary parts of its duties ? and are such matters best 
and most economically attended to by the Court in its pre* 

> Printed 8 I/. R., 87—99. 
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sent form?" And, allading to the receivers appelated in 
England, it is said, — ^^ They are not always persons the best 
qualified for their situation. It may reasonably be presumed 
that if a certain number of persons were to be appointed by 
the Court, and to devote themselves exclusively to this duty, 
and were to be allotted to various districts, a better class of 
persons would be induced to accept these situations, and the 
particular charges on each estate would be more proportion- 
ate to its value than at present The smaller estates would 
have the benefit of the best knowledge and advice that could 
be obtained at a small expense. The person so appointed 
would look to his general per centage on the whole of the 
estates under his management; and would thus receive a 
sufiJcient remuneration for his care and labour, instead of 
looking to one small estate as the sole fund from which such 
remuneration should proceed. This would be obviously for 
the benefit of the class of small estates, and the appointment 
of such an ofiicer would operate beneficially upon these with- 
out being in any way less advantageous to the large estates. 
Besides, a more uniform and regular system as to the manage- 
ment of estates would be introduced (a point becoming daily 
more important as agriculture advances as a science); and it 
further deserves consideration whether these officers should not 
make their returns tOy and fall under the general regulation of, 
some common head, instead of, as at present, being subject to 
ten different persons.'' 

It will be seen that the majority of the witnesses examined 
concur in these recommendations, although Sir Edward 
Sugden approves only of there being one common head or 
Beceiver-Master appointed, and not of any change in the 
appointment of a general body of receivers. 

III. " 163. Mr. R. B, Osborne. Is a receiver ever appointed 
by any chance with reference to his knowledge of agriculture or 
the cultivation of land ? — Mr, Wm. Brooke. I have repeatedly 
asked the question, and anxiously asked it ; and even framed a 
set of queries, in order to ascertain whether he has any practical 
knowledge of agriculture; but when I proposed that, both the 
Lord Chancellor and the Master of the Rolls seemed to fear 
increasing the expense by insisting on those inquiries. They 
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Aoi^lii that the prolongation of the inquiry would increase the 
expense ; and not feeling strong enough to act alone in imposing 
the additional expense, I was obliged to give it up. 

<^ 165. Mr. Solicitor-General, Practicallj speaking, persons 
are not appointed receivers on account of their knowledge of the 
management of property ? — Certainly not, as a general thing ; but 
it has always been a very strong ingredient in my selection, when 
I have an opportunity of making a selection. I can do it when 
there is a conflict or competition, but not otherwise. I appointed 
one the other day, over an estate of 7000/. or 8000/. a year ; be- 
cause he was a person of great experience in agriculture, and had 
been the family agent. 

<< 168. It is very difficult to get a receiver upon those small 
properties?-^ It is very difficult to get any respectable person, 
because, as sureties are required, it is very difficult to get a re? 
^ectable person to undertake it,, unless the object be considerable. 

<< 202. Supposing that several land agents in Dublin, who are 
intimately acquainted with the management of landed property in 
all parts of Ireland, were selected for that purpose, do you think it 
would be worth their while to devote theinselves to the manage- 
ment of land, whether connected with the Court of Chancery or in 
other hands? — There are such at this moment, some of the highest 
cliaracter; a house which has been mentioned, Messrs. Stewart 
and Eoncaid, are gentlemen of the highest character and of great 
practical knowledge of agriculture. 

'^ If persons of that sort and description were selected to be re- 
ceivers in all matters ia Chancery, might it not be worth their 
while to manage the estates upon a good system, and at a cheaper 
rate than they are managed at present?— I have no doubt of it; 
personally I would much rather have an estate of mine under the 
care of Messrs. Stewart and Eancaid, and give them absolute 
authority, giving them all the authority of the Court of Chancery, 
than place it under the care of the Court of Chancery as it now is. 

" 207. Sir. J. Graham. Would not the estate have to pay for 
a double agency, namely, the agency of the principal in Dublin 
and the sub-agency of the local factor on the property ? — I should 
think that in doing it on a lai^e scale the saving would be so 
very great that they would have quite enough for both. If you 
get rid of the statements of facts, if you get rid of the reports on 
those statements, if you simplify the yearly accounting, and if 
you give a salary to the central officers in Dublin, in place of a 

I 4 
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poundage, I think the poundage will pay for all — principal^ 
deputy, and everything." 

It will be seen that Sir R. Peel has interposed some ques- 
tions, dictated, perhaps, by his recollections of his experience 
as Secretary for Ireland : — 

" 333. Sir R. Peel Supposing there was a receiver for every 
county in Ireland, with a good salary, can you calculate the 
number of applications that there would be for appointments to 
that office? — No, they would pass all calculation; but I do not 
think the selection would be very difficult. 

" 335. First of all, as to the authority to appoint ; in whom 
should the power to appoint those officers be vested? — I can 
suggest nothing better than the Government ; but I should say 
not in the Court of Chancery, because we are shut up in a corner. 
Our habits are not those which have led us to go over the country, 
and to be acquainted with the character of country gentlemen. 
I know the characters of those in my own profession, but as to 
country gentlemen, I know them as gentlemen in society, but I do 
not know their agricultural knowledge. 

'* 338. Chairman {Mr. Napier), Do not you think that the 
Government might appoint good men ? — I think there cannot be 
a doubt of it. It has always been a subject of admiration to me 
the manner in which Judges are appointed. The English Judges 
are always superior to party politics, and they have been so in all 
ages since the Kevolution. 

" 340. Sir R. Peel In that case professional qualifications 
are required, and judicial duties have to be performed in the face 
of the public, and under great responsibility ; but would those 
conditions exist in the case of country gentlemen appointed as 
receivers-general of estates in Chancery, without any professional 
qualifications being required? — There would be this great ad- 
vantage in choosing receivers, as compared with choosing Judges; 
no man can tell beforehand whether a good advocate will make a 
good Judge : it is always a matter of chance. There have been 
some remarkable failures, and there have been some cases where 
advocates of comparatively small celebrity have made admirable 
judges. But in the case of a receiver, I should appoint no man 
who had not given evidence of his capability by management of 
other estates, which those who understood the subject would see 
by going over those estates. 

" 614. Will you state what are the modes adopted of letting 
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land which is under tiie management of a receiveir ?— Mr. ERchey. 
There are two ways of letting ; as regards all lettings which are 
bejond 15/. there must be an advertised posting, as it is techni- 
callj called ; the master authorises an advertisement to be put ia 
the newspapers that circulate in the neighbourhood. 

<< 615. The expense of that is paid bj the estate? — Tes; but 
the expense of that forms a very inadequate representation of the 
costs which each estate bears on each separate letting; because 
tiie solicitor for the receiver takes all the steps preliminary to the 
letting. He advertises, and he obtains the master's direction^ and 
then comes the letting ; the leases and fees are ?/• 13^.9 as nearly 
as I can calculate it. There is the payment by the tenant to his 
own attorney, and there is the cost to the estate of the solicitor 
for the receiver, which very often amounts to 5/. or 6/. on each 
letting, 

"616. Will you state to the Committee the circumstances under 
which those leases occur ? — They occur in various ways ; they 
occur of course at the expiration of a lease, or in case of eject- 
ments, or in case of vacant possession ; and then the rule of the 
Court with regard to all leases is, that they are only for seven 
years* I think that a very bad tenure ; it is a total bar to im* 
provement, for no tenant will improve on so short a term. I think 
a reform in that respect would be most desirable. A creditor, 
when he goes into a Court of Equity, knows that the owner of 
the estate has a greater leasing power than that ; and I cannot 
see why the leasing power should be abridged by the mere fact of 
the estate being under the Court. I should say, that either the 
inheritor should have the right of leasing, under the Court, or 
that the Court, to the same extent that the inheritor might have 
granted leases, should have the power of granting leases, in the 
same way as it does in the case of the estates of minors and 
lunatics. Then the other mode of letting is with regard to tene- 
ments under 15/. ; and that is a very bad tenure, because it is a 
tenure from year to year. 

" 618. Have you formed any opinion as to the effect of the pre- 
sent system? — I have formed a very decided opinion that the 
present system is injurious to every party interested in land in 
Ireland. 

"619. How is it injurious to the owners of estates ? — It takes 
from them the ownership of their estates, and vests it in nobody, 
and it leaves them with no power whatsoever except the power of 
a veto, which they exercise sometimes to the injury of the estate* 
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^^ 620. Ebw is it injurious to tbe oecupiers of land ? — It is' in- 
jurious to the ocoupier because there is never any monej laid out 
upon the improvement of the land. You take from the owner the 
power of assisting his tenant, and you confer that power upon 
nobody else ; you give the occupier a very short tenure, and in 
that way, I think, it affects him injuriously. 

** 621. Then as to the injury to the creditor : do you think the 
creditor benefits as much from this as he might benefit from any 
other system? — The creditor is not so much benefited, because he 
has to resort to a proceeding which is exceedingly expensive ; and 
you thus diminish the security for his debt, and he gets his money 
very slowly and very unsatisfactorily. When a creditor files a 
foreclosure bill, there is a certain time given to the inheritor to 
appear ; and, after that, two months elapse before you can force 
the answer of the inheritor. It is the principle of a Court of 
Equity, that you cannot move for a receiver except on a' statement 
in answer admitting your debt. Then, upon receiving the answer,' 
you must have time to consider whether your equity is confessed, 
and to serve notice of motion ; and then you have to apply for a 
receiver, and a period elapses between the application and the 
appointment ; and then the receiver has fifteen months before he 
passes his first account : altogether, two years nearly elapse before 
the creditor gets one shiUing of interest. 

^'641. Mr. R.B. Osborne. What class of men are generally 
appointed as receivers? — Over very large properties you get 
country gentlemen and gentlemen acquainted with agriculture: 
over small properties you get inferior men, and you get solicitors ; 
and it is impossible, under the present system, to concentrate a 
number of properties in the same hands, from the number of secu- 
rities that the Courts require : they require the security of the 
receivers, and two recognizances in double the amount of the 
rental. There would be a multiplicity of recognizances that no 
one could by possibility attain, if you were to have in each case a 
separate recognizance. 

" 644. Have the receivers any inducement to look to the estate, 
with a view to improve it ? — None whatever; it is a mere ques- 
tion with them of pounds, shillings, and pence : their object is to 
collect as much and as quickly as possible, and to account as slowly 
as possible. 

*' 726. What is your opinion as to the transfer of the land to a 
Board or Commission ? — I think it would be desirable that there 
should be one centre for the whole management of landed estates 
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in Ireland under the Court of Chancerj. At present 70a cannot 
lunre a uniform system earned out by tbe Masters, who haye other 
«Dd yery laborious duties to attend to. 

" 784. Does the Master consider it his duty to give any adviee 
or assistance to the receiyer? — The receiver has his solicitor. 
Every thing must be brought before the Master upon a statement 
of facts, and the Master's directions are given on those statements 
of facts. I should say that the receiver cannot go up to the 
Master's office and hold confidential communication with him, or 
talk with him about the state of the tenantry or of the estate. 

'< 800. You heard Sir Edward Sugden's classification, drawing 
a distinction betwe^ reeeiyers for minors and lunatics on the one 
hand, and receivers for creditors on the other. Do you adopt 
that view of his, that there is a great distinction between the two 
classes?— I do. 

- '^801. Admitting that distinction, you can perceive that, in 
equity, an outlay may be quite justifiable upon estates under re* 
oei^ers for minors and lunatics, which would be unjustifiable upon 
estates under receivers for creditors ? — I cannot perceive that dis- 
tinction exaetiy -, I do not think that distinction strongly exists. 
I think that the creditor has not a right to hold the entire estate 
for himself: he must take the property with all the incidents of 
the property ; and, one of those incidents of property being the 
sustentation of the living incumbrancers who are existing upon 
the estate, he must improve their condition, or he must at least 
keep them as well as they were when the creditor put the property 
under the Court. 

"802. Then you differ from Sir Edwai-d Sugden in that 
respect ? — I do not exactly take the same view. 

" 803. You do not take the same view of the rights of the cre- 
ditor with reference to the question of outiay upon the debtor's 
estate? — I did not exactiy understand Sir Edward Sugden to put 
it in that way. I understood Sir Edward Sugden to say this : 
' Do not improve the Court of Chancery ; because, if you do, the 
properties will remain in it ; and it is more for the national good 
that the properties should go through as fast as possible.' 

" 804. Do you differ from that view ? — I think it most importont 
that the properties should go through as fast as possible ; but I 
look upon it as almost Utopian to expect it. 

" 805. Will not the circumstance of the estate being improved 
*— notwithstanding the creditor's rights upon it — for the benefit 
of the occupiers, and ultimately for the benefit of the inheritor, 
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liave the strongest tendency to keep estates under the management 
of receivers permanentlj? — No; becaase, if it is done to the 
injury of the creditor, he would be more slow in adopting the pro- 
cess of the CoxxTt and putting the property under the control of the 
Court If it is done beneficially to all parties, then the creditor 
is no worse off than he is now, and the property is materially 
improyed« 

** 945. Will you state to the Committee what you think the pro^ 
minent evils connected with the system of the management of 
estates under creditors' receivers? — The Right Hon. T. B. C 
Smithy M. R. The mode in which a receiver is appointed is this : 
•— An order of reference is made to the Master to appoint a re*^ 
ceiver, either upon a decree or upon motion in a cause, or upon 
petition under some of the statutes in force in Ireland. When the 
order is made, the solicitor who has the carriage of the proceed* 
ings — who is usually the solicitor for the plaintiff or petitioner— 
lodges an attested copy of the decree or order in the Master's 
office, to whom the reference is made, and a summons is issued for 
some particular day, as I understand, and the Master directs who 
shall get notice of the proceedings: however, practically, as I 
understand, the solicitor for the plaintiff or petitioner is the only 
person who attends. I am speaking now of the majority of cases. 
He proposes to the Master some person to be appointed receiver \ 
and I believe it would appear, if returns were called for, that, in 
the vast miyority of cases, the person so proposed as receiver is 
the person appointed. I think that system has led to the most in- 
jurious results, and I think it has led to the appointment of a very 
improper class of persons as receivers. 

" 948. Will you explain to the Committee in what manner the 
solicitor would have an interest in not having a fit and proper 
person appointed receiver? — If he was to appoint a completely 
independent person, in all probability he would have no legal 
profit on the transaction. That independent person, so appointed, 
would either select his own solicitor, or would endeavour to 
manage the property in such a manner as to incur as little legal 
expense as possible ; whereas the plaintiff's solicitor has a direct 
interest in appointing some person who will be a complete tool in 
Lis hands. 

^^120. Sir J* Graham. Sir Edward Sugden was asked two 
questions, which I will read to you (Nos. 495, and 496.) : * But 
for property which, after you shall have abated the quantity of it 
by your legislative interference' (that was according to the plan 
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which he had sketched to the Committee), ' shall still be under the 
management of the Court, jou do not think that any thing can be 
done, with respect to the appointment of receivers? Sir Edward's 
answer was, * Not by legislation ; I think the head of the Court 
can do a great deal in correcting abases where he discovers them, 
and providing against them by proper rules*' The next question 
asked was^ * There is no alteration in the law with regard to 
receivers that you would recommend?' and Sir Edward's answer 
was, * No, I think not ; I would prevent the appointment of so 
many receivers. Supposing it were an inevitable evil that they 
should now have 1,700,000/. of property under the Court (which I 
think it is not, and I should be very much disinclined to appoint 
receivers over such a large amount of property, and I would take 
care that such an amount of property should not come under the 
management of the Court) ; but supposing it were inevitable, under 
the law as it stands and is administered, that there should be that 
amount of property under the Court, it might be very desirable to 
have something in the nature of a master who should have his 
whole time and attention directed to the management of receivers.' 
Do you agree with Sir Edward Sugden in considering that it is 
not possible for legislation to deal effectually and advantageously 
with the appointment of receivers l-^Mr, T. B, C. Smith. I cannot 
say that I agree in that ; it may be difficult to point out an ade- 
quate remedy, but of this I am quite clear, — that you will never 
have estates properly managed under the Court of Chancery ^ so 
long as you have the present system existing of the solicitor for the 
plaintiff or the petitioner in the cause nominating tlie receiver; be- 
cause Master Murphy has informed me, that in the majority of 
coses nobody attends him except the solicitor for the petitioner* 
The master cannot appoint anybody of his own motion without 
having some person named, and the only person who attends to 
name the receiver is a person deeply inftrested in having the 
estate ill managed, because if it is well managed it will diminish 
the costs. 

« 1121# Though Sir Edward Sugden in his answer rejected 
legislation, he points to Hules of Court, meeting the evils as they 
shall arise, and he suggests the appointment of a Master, whose 
exclusive duty it shall be to look after the appointment of receivers 
and the conduct of receivers? — I have no hesitation in saying,, 
that I agree with Sir Edward Sugden in the propriety of having 
an officer in Dublin who should have nothing whatsoever to do 
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hut to eUieni to the general superintendence bf Chancery properl^^ 
That has always been my view. 

*^ 1022. And that officer should be appointed' by the Court, and 
be under the jurisdiction of the Court? — I should be very much: 
disposed to make it a higher officer, appointed by the Govern- 
ment, — a master, or something of that sort ; I diouM not like to 
see him a nominee of the Lord Chancellor; I tdiink for the due 
discharge of what are called public duties a man ought to be inde**^ 
pendent. 

" 1123. If the properties which he was to superintend were 
brought under the jurisdiction of the Court, would there not be 
some anomaly in his being independent of the Court ? — I think 
not. The Masters are independent of the Lord Chancellor, he 
could not remove any of them ; I mean, that the Lord Chancellor 
should exercise no more control over such person than he could 
exercise over one of the Masters or over myself; he might over-? 
rule one of our decisions, but he could not remove us from office. 

" 1124. The Masters are bound to obey the orders of the Lord 
Chancellor? — Yes; but the Lord Chancellor could not dismisa 
one of the Masters. 

" 1125, You would have the new officer to be appointed 
Master of Receivers, as we will term him, responsible and obedient 
to the Lord Chancellor ? — Yes ; just as much as a Master iir 
Chancery is. 

" 1126. " You would be willing that the Executive Govern- 
ment should appoint him, or the Lord Chancellor?—! would place 
the appointment with the Executive Government. 

" 1127. The Masters are now appointed by the Executive Go- 
vernment? — Yes. 

*' 1128. They were in England appointed by the Lord Chancel- 
lor, but they are now appointed by the Government? — Yes, 

" 1129. In Ireland tliey are appointed by the Government, in- 
dependently of the Lord Chancellor ? — Yes. 

" 1130. This new Master, if he were appointed, would be in 
the position of a Master in Chancery, and removable only for mis- 
conduct ? — Yes ; but I have no doubt that both Houses of Parlia- 
ment would have him removed, as a matter of course, if he were 
to think proper to dispute the power of the Lord Chancellor, or to 
act improperly. 

" 113L Sir Edward Sugden expressed this view,— that if you 
made the general management of the property in Chancery as 
good or better than private management, the debtor being very 
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indifferent) and die creditor^ if he reeeiTed his interest^ aUo indif* 
ferent, and the tenant not ioiiich objecting to that management, a 
large mass of property would remain permanently under the 
management of the Ck>urty and would not be brought to sale ; do 
you jconeur in that opinion ?— I do not think you need be in the 
least apprehensiTe of property being as well managed under the 
Court of Chaneerjy whatever system you may adopt, as a private 
estate would be. 

'< 1132. Mr. R.B. Osborne. Sir £dward Sugden has hinted 
at something like a Master-receiver : supposing the management 
of those estates were taken from the Court of Chancery, as they 
are at present managed, and concentrated under the control of one 
governing body, would you not give a power of appeal from that 
body ? — I think so. Though I have said that the receiver should 
not be appointed by the Court of Chancery, still there should be 
a control vested in the Lord Chancellor. 

'^ 1139. Sir J. Graham, Have you admitted a classification of 
minors' and lunatics' property on the one hand, and of judgment 
creditors praying for receivers on the other ? — I admit that there 
is a distinction, but I have not stated that the property of minors 
and lunatics is well managed ; on the contrary, I can state that I 
do not think it is in many cases well managed, and I can give a 
remarkable instance of it. There is a minor a ward of the Court, 
who is an Irish peer, and the mismanagement of that very estate 
has been the subject of evidence so loog ago as the Landlord and 
Tenant Commission. The state of that property is such, that I 
apprehend it will be very difficult to have it well mant^d. An 
application was made to me, under very painful circumstances last 
year, to pay tbe expenses at Eton of this young nobleman. I 
thought it my duty (as I always do whenever an exparie appli- 
cation is made, for I find it absolutely necessary from experience 
to do so,) to take the trouble of locking closely into all the circum- 
stances of the case. I called for all the papers, and took them 
home with me, and on investigating the case I found that the 
rents and profits of the estate were insufficient to keep down the 
interest of the incumbrances, and that there was not a single 
farthing forthcoming to pay the Eton expenses ; and I was obliged 
to adopt the painful course, considering I had no right to be gene- 
rous at the expense of the incumbrancers, to refuse the appli- 
cation. 

^< 1140. My wish, in calling your attention to the classification 
which I suggested, was with reference to the equitiable considera* 



128 Management of Property in Chancery* 

tions wbich guided tbe Court in allowing an outlay for improre- 
xnents upon properties under those distinct classes? — Thedistinc' 
tion between the two classes of cases of receivers in what may be 
called a creditor's suit, and receivers in minors* or lunatics' matters 
is this, — the Court of Chancery is considered as representing the 
minor or lunatic, those persons respectively being under a legal 
disability, and, representing the minor and lunatic, the Lord 
Chancellor standing in the position of Landlord ; and, standing in 
that position, he has a power which does not exist in the case of a 
receiver in a creditor's suit, and the power is accordingly not ex- 
ercised in the latter case. 

'^ 1142. Assuming that the estate of a minor or a lunatic is a 
solvent estate, if it were provedjto'the Court that a certain outlay 
would lead to an impi*ovement in the fee- simple value, and even 
in the Jife interest, the Court, in the case of lunatics and minors, 
would not hesitate to order that outlay? — I apprehend not ; but 
there are some general orders of the Court which relate to outlay. 
But the practical difficulty upon the subject is, that the Court has 
no means of deciding the propriety or the impropriety of the out- 
lay, unless the Court is put in motion by somebody. If, for 
example, the guardian of an estate of a minor that was well cir- 
eumstanced were to apply to me for permission to lay out money 
on improvements, I should not hesitate for a moment. Take the 
ease of Lord Powerscourt : if Lord Roden, who is the guardian, 
said that he wanted so many hundreds of pounds to expend upon 
draining, I should have no hesitation either in referring it to the 
Master, or in making the order myself upon motion. 

" 1143. If the Court be moved in the case of minors and 
lunatics to sanction an outlay tending clearly to i^ermanent im- 
provement, you state that you would not hesitate in referring it to 
the Master, and if the Master made a favourable report^ in 
sanctioning the outlay ? — In such a case as I put, of the estate of 
Lord Powerscourt, I should have no difficulty in sanctioning any 
outlay ; but where the estate substantially belonged to creditors, I 
tliink the Court would have a difficulty in ordering an expensive 
outlay. 

'^ 1144. In the case of minors, the Court stands in loco parentis^ 
and it would order the outlay ? — Exactly. 

" 1145. In the case of creditors' estates under receivers there 
is a wide difference, and, according to the established usage of the 
Court, based upon equitable principles, such an outlay would not 
be sanctioned by the Court? — No, it would not. 
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'^ 1155. Mr. R, B. OAorne. Are there not cases in whicb, on 
public grounds, it is necessary, irrespective of the interest of the 
owner of the estate, or of the creditor, an expenditure should be 
made where both the owner and the creditor oppose it?— * That is 
a difficult question. If jou give authority to the Lord Chancellor 
to decide that question, you give him authority to take money out 
of another man's pocket for the purpose of improving an estate* 
I am under the impression that the object to be attained by the 
legislature is to simplify th^ proceedings of the Court and the law 
of conveyancing, and thereby to reduce the number of cases in 
which the Court of Chancery should appoint receivers to collect 
the incomes of estates. The great object is to keep property out 
of the Court, and not to impose a duty upon the Lord Chancellor 
which he cannot satisfactorily perform, in the management of 
estates. If an estate could be sold rapidly under the Court, a 
receiver ought not to be appointed, except under special circum- 
stances. 

*' 1162. Are you not of opinion that if you could get men con* 
neeted with properties as receivers^ in a high class of life, and of 
high characteTy the whole system would be very much improved f 
— / think that the public is vitally interested in obtaining that 
result. 

" 1 165. If Sir Edward Sugden's suggestion of a Receiver-Master 
were adopted, and if an officer were appointed of high station and 
character, and it were his duty, in the absence of parties, to make 
inquiries before the selection of a receiver were made, would that 
obviate the evil ? — It would be better than the present system ; 
but it is quite plain, in my opinion, that you ought to have the 
receiver named by some person who has no object in view but to 
have a local agent resident in the district, who is to act inde- 
pendently of the solicitor and everybody in the cause. By what 
particular machinery you are to arrive at that result is a question 
of difficultyi 

" 1166. You have rejected the solicitor's clerk and the agent of 
the solicitor, and you have stated the difficulty of arriving at the 
truth in appointing a receiver in the absence of parties ; does it 
not appear to you that the great evil of the system, whatever rules 
the Court may adopt, arises from the circumstance of so large a 
quantity of encumbered property coming within the jurisdiction 
of the Court ?— No doubt. 

" 1167. Is that evil without remedy? — I do not know that it is. 
lam under the impression that you might simplify conveyancing 

VOL. XI. K 



130 Management of Property in Chancery* 

so miich tkaiy having also simpUJied the proceedings of the Court, 
you might sell property quickly in Chancery, provided always, that 
from the improved state of the country, there were purchasers for 
it. You might in that case sell property within a year after the 
filing of the hill, and the Court would then be justified in refusing 
to appoint a receiver in any case, unless there would be danger to 
the property. For example, if it were a leasehold, and the property 
liable to be evicted for nonpayment of rent, or the property was 
deficient ; but in case the property wo^ild be ultimately sufficient 
to pay every creditor, I think the Court ought not to take pos- 
session of the property if they could sell it within any reasonabte 
time. 

" 1169. Mr. R. B. Osborne. Have you seen the plan which I 
have submitted to the Committee for the purpose of simplifying 
proceedings? [a plan for appointing permanent receivers]. — I 
have read it over, but I cannot say that I am familiar with it. 

" 1170. You are not able to give any decided opinion whether 
it would or would not effectually remedy the present evils ?-^/ 
have not the slightest hesitation in saying that it would he an im* 
provement upon the present system — any system by which you 
would appoint independent receivers, whether they were nominated 
by the Government or by the Chancellor, or any person upon 
whom you would impose the performance of the duty, subject to 
public responsibility, whatever might be the details, would be an 
improvement. 

" 1171. As far as you have read that plan, you think it a great 
improvement upon the present system ? — Yes, I do. I do not see 
how you could suggest anything worse than the present system. 

" 1172. Any system would, in your opinion, be better than the 
present ? — Yes. 

" 1292. In what way would you suppose that the evil with re- 
gard to the difficulty of getting proper persons to be receivers would 
be most effectually met ? — Mr. Hamilton. I see no mode of 
doing it except by having certain fixed ascertained persons as 
standing receivers, who should be authorised to act in every case 
where a receiver was to be appointed. 

" 1293. In whom would you vest the selection of those ascer- 
tained persons ? — I should vest it unquestionably in the Chan- 
cellor. 

" 1296. What specific interference on the part of the Legislature 
do you consider would be proper and necessary in order to effect 
the reform that is required? — With respect to. the receivers them- 
selves, I should say that there ought to be a power in the Chan- 
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oellor tOGODsolidate the existing reoeirerships into disirictS) so that 
ultimately, without doing any violence to Tested rights and th^ 
interests ofparties more or less dependent upon their receiverships 
for their income and support, you might approximate in a very few 
years to the still more perfect system of having a receiver for every 
bounty, or part of a county^ as an efficient pubUc officer." 

EpUome efthe Measure proposed hy Mr. HamiUony Second 
Remembrancer of the Court of Exchequer in Ireland. 

I. All receiverships to be collected under one head. 

n. That head to have same power to manage or improve as an 
owner. 

IIL Beeeivers to be gradually consolidated, with a view to their 
being district public officers. 

IV. The receiver to have same powers to recover rent or pos- 
session as an owner. 

Y. The tenants not to be subject to greater hardships than they 
would be under the. owner. 

YL The system of accounting not to be as at present, a mere 
annual legal transaction conducted by attorneys, but a continuous 
official one, carried on either with the receiver in person, or through 
the medium of derks. Abstract of accounts to be furnished, and 
balances lodged at least quarterly. 

VIL A variety of acts now done by the Master of the Rolls to 
be done by the Auditor-General, as being matters more for office 
inquiry than judicial decision, so as to save the great expense of 
proceedings in the Court. 

"My general idea," says Mr. Hamilton, "is this: that you. 
should collect all estates under one head, and then give that head 
precisely the same powers in all respects for the management of 
the estates as the owners would have ; that you should place under 
that head a body of receivers fully as well qualified for the purpose 
as the private agents of owners; that you should place that re- 
ceiver in precisely the same position for all purposes of recovering 
rents, and all purposes of managing the estate, that the private 
agent is iii ; and that you should place the tenants in precisely the 
same position as they would be in under a private owner ; and, in 
fact, relieve them from th6 very great hardships to which they are 
now subject, and which lead to the demoralisation of the tenantry 
over a very great extent of country ; and, lastly, that you should 
adopt such a system of accounting under that head as wiU resemble 

K 2 



132 Management of Property in Cluineery. 

fis nearly as possible the system that private owners, for their owa 
purposes, have adopted." 

" 1360. Mr. Napier. It would appear to you desirable, as a 
general proposition, to concentrate the duties of superintendence 
as much as possible in one person, that person being amenable to 
the general equitable control of the Court as guarding the rights 
of creditors ? — Clearly. 

" 1361. By giving very large discretionary power to the ma- 
naging officer? — Certainly. 

" 1362. And giving also large discretionary powers to the work- 
ing receivers ? — Clearly. 

" 1363. And endeavouring, as far as possible, to get a much 
better class of persons to act as receivers ? — Clearly. 

" 1528. From your experience, can you say whether estates 
under receivers are well managed or the contrary? — Mr, M^Cay. 
I should say it is impossible that they could be worse managed. 

" 1529. To what do you attribute that mismanagement ; to 
the system or to the receivers ? — Decidedly to the system ; for 
although there are a great number of receivers who are totally 
unfit for the management of property, yet they are placed there by 
a vicious system. I know there are a great many receivers who 
are most anxious to discharge their duty efficiently, and who de- 
plore the effiscts of the present system. As an instance, I may 
read an extract of a letter received from a gentleman of the highest 
respectability in the west of Ireland, who is largely connected with 
land agency and receiverships. I thought it possible that he might 
wish to be examined before the Committee. This is part of his 
letter ; and he expresses the opinions of many other receivers : — 
* I confess I would wish to avoid examination before the Com- 
mittee on the subject alluded to, as I am still unfortunately a 
receiver in eight causes ; I could not say anything favourable of 
that most vicious of vicious systems, which plunders the landlord, 
demoralises the tenant, and victimises the really efficient and con- 
scientious receiver.' That is the opinion of a gentleman of the 
highest respectability in the west of Ireland. 

" 1542. Will you explain to the Committee what the statements 
of facts are which are charged in the receiver's costs ? — A state- 
ment of facts is the only mode which the receiver has of getting 
directions from the Master as to the management of the estate ; he 
is obliged to put in, in a legal form, and verified by affidavit, the 
particular circumstances on which he requires the Master's direc- 
tions. This is prepared by the solicitor, and lodged, and a sum- 
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mons is issaed ; and upon a certain day the solicitor attends and 
brings the matter before the Master, and gets his directions ; and 
the Master's report is made up on the receiver's statement of 
facts. 

** 1591. Chairman. Would not you think it desirable that the 
powers of the Court should be equalised in the case of minors' 
properties and creditors ? — I think it would have a most beneficial 
effect. 

'^ 1592. Supposing the power of the Court were made the same 
in all those cases, and that means were taken to secure a better 
class of receiyers by doing away with this remedy on small judg- 
ments, and by introducing a better mode of accounting, so as to 
induce the competition of a better class of persons for the office of 
receiver, do you think that by those means a very great improve- 
ment might be effected in the management of estates ? — It would 
be an improvement as far as it went, but it would not amount to 
all that is required. 

** 1593, Then with regard to the exercise of new powers; for 
instance, with regard to the expenditure of money to keep down 
pauperism and to promote improvement, and so on, would not you 
require some local superintendence to see that those things were 
really beneficial to the estate and that there was no extravagance 
or fraudulent application of the money ? — It would be impossible 
to do it beneficially without local superintendence. There should 
not only, in my judgment, be local superintendence upon every 
estate, but there . should be a controlling power over that local 
superintendence. 

" 1594. Mr, R, B. Osborne. You are not of opinion that an 
agency sitting in Dublin could possibly have such good means of 
managing an estate as an agency upon the spot? — I think it 
impossible to do it satisfactorily except by a system of agency 
upon the spot, forming a branch of the management of the central 
head in Dublin. 

" 1595. Chairman. You would give a larger discretion and 
enable it to be exercised upon the estate itself ? — Decidedly ; 
that would be the general principle to adopt ; with a simple and 
inexpensive means of a controlling power or head giving direc' 
tions, and being made acquainted with the facts and the necessities 
of the estate without the cumbrous machinery at present necessary 
to bring those facts before the Master." 

We have reserved Sir Edward Sugden^s evidence on this 
head of inquiry to the last. It is as follows : — 
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^'457. With reference to thie number of receivers &at havQ 
been appointed, is it your opini<m tbat thi^ is a great evil? — Sir 
E. Sugden. Undoubtedly ; the mis are so great that no country 
can prosper under them ; I cannot conceive any greater evUs^ 
The first effect is to sever the relation of landlord and tenant ; 
the receiver is not the landlord, and the consequence is that the 
receiver of course has nothing to look to but to get the rent, in 
order both to get his poundage and to keep himself right with the 
Court and the. creditor. 

" 492« You are opposed to the appointment of general receiver^ 
and sub-receivers under them ? — Sir E. Sugden. Entirely. 

" 496. There is no alteration in the law with regard to receivers 
that you would recommend ? — No, I tbink not ; I would prevent 
the appointment of so many receivers. Supposing it were an 
inevitable evil that they should now have 1,700,00011 of property 
under the Court [(which I think it is not, and I should be very 
much disinclined to appoint receivers over such a large amount of 
property, and I would take care that such an amount of property 
should not come under the management of the Court) ; but sup- 
posing it were inevitable under the law as it stands and is ad- 
ministered, that there should be that amount of property under 
the Court, it might be very desirable to have something in the 
nature of a Master, who should have his whole time and attention 
directed to the management of receivers." 

We have made these long extracts because^ in the present 
state of Ireland, the subject to which they relate is of vital 
importance. 

lY. It was almost impossible to limit the inquiries under 
this Committee to the particular subject. The minds, both of 
the Committee and the witnesses, would wander into the 
general subject of Chancery Reform ; and as we have that 
reform deeply at heart, we shall extract some of this 
evidence : — 

' "449. Sir J, Graham, Does the multiplication of parties to 
a suit which you have mentioned, and which is attended with great 
expense, arise out of the state of the law, or is the remedy for that 
evil within the purview of the rules of the Court ? — Sir E, Sug-^^ 
den. The Chancellor in Ireland has very great power under acts 
of parliament. I have exercised that power to a very great extent, 
and even to a diminution of the revenue of the country ; I could 
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gire an examine. There was in Ireland^ and which, prevails still 
in England^ the ahuse (for I cannot call it anything else) of hourlj 
warrants before the Master ; a cause lasted for six or seven years 
in the Master's office ; the parties met for an hour, and when they 
met again at the end of a week or a fortnight, you found that half 
of the time was always lost in considering what had been dis- 
cussed or decided upon at the previous meeting ; and so the cause 
went on from year to year. In Ireland there was a difficulty in 
altering that ; because there was a stamp duty upon every hourly 
warrant, and that went to the consolidated fund ; but I found that 
I had power to alter that system, and consequently I made a rule 
that there should be no hourly warrants, but that there should be 
one warrant for a cause, unless the Master directed an additional 
one> and that every cause should be heard straight through. The 
consequence was, that instead of there being scores of warrants in 
causes there were only two or three, and instead of there being 
meetings which, for example, in one had lasted six years, I found 
that after the new rule had come out the whole matter was dis- 
posed of in three days. 

" 450. The evil of hourly warrants, under the power of the 
Great Seal, when held by you, was corrected in Ireland, but the 
evil still exists in England ? — Yes ; and it was much more diffi- 
cult to correct it in Ireland, for the reason I have stated, viz., 
that there was a certain revenue derived from the hourly warrants. 

" 540. Can you give any idea of the expense of the sale of 
property in a creditor's ^it ? — Sir E. Sugden. It must depend 
upon the number of parties to the suit. I very much diminished 
the expense by rendering parties not necessary. When I went to 
Ireland the second time, the briefs were larger — I should say 
three or four times larger — than the ordinary briefs in England; 
the parties were without limit, and, from all the judgment creditors 
being made parties, almost every gentleman at the Bar had a brief 
in the suit. All that was corrected, and the briefs were cut down 
to the proper size, and instead of fifty parties you would have only 
six or seven parties." 

This is encouragement for our Chancery Reformers to 
proceed. 

If appears that about the time of the introduction of the 
first Incumbered Estates Bill, Mr. Smith prepared another 
Bill, to remedy the evils attending the practice of the Court 
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of Chancery. He was asked by Sir James Grraham whether 
he had any objection to show the Committee that Bill ? 

" None whatever. It was drawn before the Incumbered Estates 
Act was presented to the House of Lords, though it contains two 
or three provisions that were prepared subsequently. The effect 
of the measure, generally, was this, — to reduce the number of 
parties considerably, and to have no one before the Court as de- 
fendant except the owner of the estate, I framed the measure 
with the assistance of a most eminent officer of the Court, — one 
of the ablest and best officers in either country, — Mr. Henry 
Darley ; and I myself spent, in the vacation, three weeks consider- 
ing the subject, / put a total end to the monstrous principle of 
having such a variety of parties^ which was still further carrying 
out, in fact, Sir Edward Sugden's excellent rule ; and I think I 
did so, fully providing for the security of the incumbrancers ; and 
I remedied what I thought an enormous ahuscy by shortening the 
forms of proceeding, I introduced a form of answer without oath, 
that does not occupy ten lines. I imposed upon the plaintiff, in 
every suit, the necessity of calling upon the very few parties that 
there would then be to the suit to put in a formal answer, by pro- 
viding that he should not get any costs if he required a further 
answer than that, unless the Court should otherwise direct ; and I 
imposed upon the defendants the duty of putting in a short answer 
of ten lines ; and if they did not do so they would get no costs, 
unless the Court should otherwise direct. And it has been found, 
by experience, that imposing the penalty upon the attorney of not 
getting costs, unless the Court should otherwise direct, has had 
the effect, under Sir Edward Sugden's rules, of diminishing the 
length of proceedings ; for the solicitor would not, except in some 
extraordinary case, put in any but the formal answer ; that is, a 
consent to refer the matter to the Master ; and instead of having 
the enormous expense now incurred, — which is the greatest abuse 
which can be conceived^ and which was adverted to in the recent 
debate, — of every bench in the Court being filled with counsel 
opening answers, and having enormous briefs, I provided that I 
should have the power at the Bolls of making a summary order 
upon a motion, referring the matter to the Master, which order 
should have all the force and effect of a decree ; and thousands of 
pounds would have been saved by the adoption of that course. 

" 1040. Mr, R. B, Osborne. What was the reason why the 
member of parliament to whom you sent that bill in 1847 did not 
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introdace it?— I stated, in writing to that member of parliament, 
tiiat I had a very great dislike to placing any measure of mine in 
opposition to a measure of Lord Cottenham, as it might appear to 
be an act of presumption on my part ; but I did what I con- 
sidered a public duty in stating that I had drawn such a measure. 
" 1042. Chairman. The substantial object of your bill was to 
get rid of the delay and expense of those suits in Chancery ?— 
It was." 

His Honour was next examined as to the effects of legis- 
lation : — 

*' 1055. Legislation cannot be useful except ns it may act upon 
the state of the country ? — Legislation may be useful in simplify - 
ing the law of conveyancing and the practice of the Courts ; and 
ii is to be hoped that matters will not remain as they are now. 

^ 1061. Not even enacting that judgments shall cease to bo 
assignable ? — I am speaking of the law of conveyancing, which is 
a yerj large subject, upon which no question has been asked me. 
The difficulty in the way of the sale of estates arises from three 
causes : first, from the proceedings of the Court, which are unne- 
cessarily dilatory : that can be remedied ; secondly, it arises from 
that with which the Court of Chancery has nothing to do ; that is, 
the defect in the law of conveyancing ; when the Court decrees a 
sale, the parties must encounter all those difficulties connected 
with the law of conveyancing ; and, thirdly, there is the difficulty 
of obtaining purchasers in the present state of Ireland. 

^* 1062. Mr, R, B* Osborne. You have not in Ireland, as there 
are in this country, any gentlemen acting as conveyancers? — No ; 
and I think it is a misfortune that there are no persons so acting 
in Ireland. 

" 1063. Sir J. Graham. Does the bill which you prepared 
touch upon the law of conveyancing ? — It does to some extent. 
When I sat in the Rolls during the year 1846, there had been 
several difficulties with respect to title. I will give an instance. 
Supposing it turns up, upon searches being made, that, having an 
unwilling purchaser, there is a legal title outstanding in some 
trustee who has no beneficial interest at all; according to the pre-* 
sent system you may file a supplemental bill against that party to 
compel him to execute a conveyance ; and, supposing that he is 
unwilling to do so. Sir Michael O'Loghlen decided . that the pur- 
chaser was entitled to be discharged from his purchase, inasmuch 
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as.he wafl not bound to wait for the result of the sut)pleibartal 
suit. One of the clauses in the bill which I prepared was with a 
view to remedy that, by authorising the Court, upon a summary 
petition, to order the Master to execute a deed in the name of a 
party, which could have been done in the course of a week or ten 
days; and a purchaser under such circumstances would not be 
discharged. 

" 1064. That bill touches some points of conveyancing that you 
think might be amended ; but it does not effect the whole of the 
alterations in the law of conveyancing which you think might be 
necessary ? — It touches those points upon which actual cases had 
occurred before myself. This is not a speculative, bill^ but it is a 
bill drawn in order to meet actual cases which had occurred before 
myself, sitting at the Rolls. 

" 1065. Chairman, Does it refer to the person by whom the 
conveyance is to be executed, rather than the subject of convey- 
ance? — Yes. 

" 1066. And that bill you give into the C(Mnraittee?— Yes : the 
form of the answer, and one or two things of that kind, are not 
drawn as formally as I might wish. The bill might not be in a 
position for any one to introduce it, as it now stands, into the 
House of Commons ; but it states my own views. 

" 1067. Sir J. Graham, Not pledging yourself to the precise 
details, or the exact nature of the proposed legislation, this bill 
contains remiedies which your experience at the Bar and your 
judicial experience lead you to think expedient? — It does: I will 
take a particular case. There is one case which came before me 
since I sat at the Rolls. It came on demurrer ; but, for curiosity, 
I counted the number of defendants; — I am speaking now from 
memory. I tliink I counted a hundred parties : there were more 
than half who were what are called notice-parties. If Sir Edward 
Sugden's excellent orders had not been in force, all those would 
have put in answers to the bill ; but his orders remedied that ; but 
there were about seventy answering defendants that did not fall 
within those rules. That is one of the grossest abuses that can 
possibly be conceived. (I do not know whether the case came before 
the Lord Chancellor afterwards, or not.) Those seventy defend- 
ants would have put in separate answers, except they happened to 
be co-trustees, or in the same interest ; and the solicitor for each 
defendant has an interest in making the pleadings as long and in- 
curring as much expense as possible, and consequently the answers 
are as long as the ingenuity of the counsel or the solicitors can 
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midce ih^n. And there is another inevitable consequence, that, 
from the number of parties, the suit will abate several times ; for 
jQu cannot possibly keep seventy persons alive. 

'^ 1068. Mr, R. B. Osborne. What is an abatement ? — Supposing 
a party in the suit dies, yon must substitute in his place by a biU 
of reviv<Mr the x>er8an who represents his interest. 
' ^ 1069. Sir J. Graham, Do all those answering defendants 
a]^)ear by solicitors and counsel? — Tes; I was going to explain 
how the matter proceeded. There are various abatements, and 
dnldren are bom who are obliged to be brought before the Court, 
and parses become bankrupt and insolvent, and you are obliged 
to bring the assignees into the suit, and you have supplemental 
bills and bills of revivor without number, for yon cannot bring a 
cause to a hearing till you have it in a perfect state, and nobody 
can calculate when it will be in a x>er£Bct state ; but supposing 
that it has gone through all these proceedings of abatements and 
bills of revivor, it comes at last for decision before the Lord Chan* 
eellor. 

" 1070. Mr. B. B. Osborne. Does the estate bear all that ex- 
pense? — Yes. When the plaintiff's counsel appears upon the 
hearing before the Lord Chancellor, he has the original bill briefed 
to him, and he has every supplemental bill and bill of revivor 
briefed to him ; if there were seventy answering defendants yon 
would have seventy answers, and the brief would be so large that 
it would be very difficult for any one to Uft it. The case is 
opened by the leading counsel for the plaintiff; it does not take 
him ten minutes or a quarter of an hour ; the counsel for every 
defendant starts up from every part of the Court, and says, ' My 
Lord, I open the answer of so and so,' and that is all he says ; 
he has briefed to him his own answer and the bill, and the whole 
terminates in what is termed a decree to account. A stronger 
abuse than that scarcely ever occurred in any country, because 
you have all the enormous cost? incurred for that hearing without 
the slightest benefit to any human being^ and you have the unfor^ 
lumUe ownery if he was not ruined before, sure to be ruined by 
the enormous expense. 

" 1071. Then the inference we may draw from your evidence 
is, that an estate may go tolerably well into Chancery, but it is 
sure to come out worse than it went in ? — Yes ; the owner might 
have a surplus before he went into the Court of Chancery, but by 
M« present system it is altogether swallowed up, 

" 1072. Sir J. Graham. Sir Edward Sugden described the 
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proceedings as *a bombardment of the Chancellor?' — I saw the 
working of the system when I was at the Bar ; I have not seen it 
since, as the decree to account is made bj the Lord Chancellor \ 
but from what I then saw of it, I should say that Sir Edward Sug- 
den's description of it was not an exaggeration. 

" 1073. Is it not in the power of the Court, by rules of Court, 
to abate this abuse? — It may be said that it is; but I think it 
hard to call upon any Lord Chancellor to make an order altering 
the course of proceeding which has existed as long as the Court 
has existed ; I think that he has a right to submit a bill to the 
legislature recommending such alterations as may be necessary. 

" 1074. Sir Edward Sugden says, in answer to Question 449., 
< The Chancellor in Ireland has very great power under Acts of 
Parliament ;' and then he says, *I have exercised that power to a 
very great extent, and even to a diminution of the revenue of the 
country, I could give an example.' Then he illustrates that by 
referring to his having put an end to hour warrants in the Master's 
Office ^ ; was not that as great a stretch of power as would be the 
power exercised with regard to those motions of course? — I do 
not think that was so great a stretch of power ; for as regards the 
warrants in the Masters' Office, it was a mere matter of practice 
whether the Masters were to sit for one hour or for two hours. 
The statute which authorised the Lord Chancellor of Ireland to 
make orders was the 4 & 5 W. 4. c. 78. s. 13., which only au- 
thorises the Lord Chancellor to make ' such orders, not being 
inconsistent with the enactments and provisions of this act, as he, 
with the advice and assistance of the Master of the Rolls shall 
think fit and proper for simplifying, establishing, and settling the 
course of practice of the said Court, and of its several offices,* It 
may be a matter of serious inquiry whether, if the Lord Chancellor 
were to make such a vast alteration as dispensing with parties to a 
suit to such an extent as has been mentioned, the House of Lords, 
upon an appeal, might not say, * This is a very Irish mode of 
proceeding, to alter the practice established for centuries.' 

* It is not quite correct, we believei to say that Sir £. Sugden put an end to 
hourly warrants. This was done to a great extent by Lord Plunket's rules, in 
1834, and thus, for fifteen years, all warrants, or, as they are called in Ireland, 
summonses, have been regularly listed, and called on in their turn. Our in- 
formant on this point, a most competent one to give the information, adds, — 
** At the time of the change, I had been, for five or six years, in a good deal of 
practice in the offices, so that I am a competent witness on the subject ; and I 
have a very strong opinion that the introduction of the present system h<u been 
the grecUest improvement of my time,^ 
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*^ ^075. Qa the whole^ 70a would recommend that the legisk* 
lure should correct the imperfections in the practice, which has 
long obtained, and which you think injurious to the public ? — I 
think so^ I think the Lord Chancellor of Ireland, considering the 
language of this act, under which the general orders are to be 
made, and which would appear to authorise only alterations in the 
practice of the Court, strictly so called, is entitled to the protection 
of submitting his views to the legislature before they are carried 
oat. 

" 1076. In point of fact, you would alter the act of parliament 
to which you have just referred, and give the Lord Chancellor 
larger power? — If you were to adopt in Ireland the 3 & 4 
Vict. c. 94., and the two statutes amending that act^ which autho- 
rise general orders to be made by the Lord Chancellor of England, 
the general orders which would be made by the Lord Chancellor 
of Ireland would receive the sanction of the legislature, by being 
necessarily laid before the legislature in the next session of par- 
liament, subject to disapproval. 

** 1077* You would clothe the Lord Chancellor of Ireland with 
the power which the Great Seal of England now possesses ? — I 
think I should ; but I think it would be as well to submit to the 
legislature any great alteration, such as that with respect to alter- 
ing the number of parties to a suit, and the other matters provided 
for by the Bill, in order to let the Irish members consider it, 

" 1079. Mr, R. B. Osborne, You have spoken of the enormous 
expenses upon estates of abatements, and you have mentioned a 
particular case. Without reference to your natural feelings, speak- 
ing to you as a lawyer, if the bill which you prepared in 1847 had 
been made the law in 1847, would not that expense and that abuse 
have been put an end to ? — Thousands of pounds of costs now 
incurred would have been saved. 

" 1080. And many proprietors would have escaped ruin ? — 
They would have escaped costs beyond measure. I will show in 
what way that abuse goes much further than I have mentioned. I 
have spoken merely of the first hearing, at which every counsel 
appears simply to open the answer. 

" 1081. To bombai^d the Court? — Yes. As soon as the Master 
has made his report, the case comes back to the Lord Chancellor to 
be heard upon the report. In the first place, by having an enor- 

' It is to be deeply regretted that although the Equity Judges in this coun- 
try have already the largest powers to make the necessary alterations in Equity 
practice, they have never been acted on to aily extent. 
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mom number o£ defi^dantfl, you hare the cause contiaaally abated 
and affected by deaths, bankruptcies, insolvencies, and marriages ; 
and all this may happen before you get the Master^ report ; but 
when you hare the Master's report, the cause is set down for 
further directions, and every one of the. counsel re-appears who had 
opened the answer, and asks for their costs ; they do what is called 
pray their costs ; and this bombardment of the Court takes place 
again. 

" 1082. What is called a bombardment of the Courtis under" 
mining and blowing up the estate ?*^ExAcrrLY; it is most destruc- 
tive of the estate, 

" 1083. It is not the Court, but it is the estate which pays the 
expense ? — Yes ; it is the estate which pays all the expense." 

We have here again presented to us complaints not com- 
ing from visionaries or enthusiasts, but from the Judges of 
the Court ; and we should say that it is impoBsible that they 
can remain unattended to, had we not found that similar 
statements by judges equally eminent in this country had 
fallen to the ground without having been acted on. It is to 
be observed, however, that these words were uttered within 
the hearing of some of the most eminent statesmen of the 
day ; and that, moreover, the grievance is now made an Irish 
one, and this class of grievances has hitherto received at- 
tention. 

We think that this evidence, coming bs a sequel to the 
series of papers and documents which we have sJready laid 
before our readers, must satisfy most persons that the Court 
of Chancery has, in both countries, reached that stage which, 
by some statesmen^, is considered the most alarming ; when 
persons the best acquainted with it agree that " something 
must be done." This Court, which is an enormous machine, 
not only iTor administering justice between party and party, 
but for managing and distributing property of all kinds, 
must be rendered , available for general use. We feel no 
little satisfaction, that in Ireland this Court has a rival r^ 
cently planted close to her, in the form of the Incumbered 

* Lord Melbourne used to say^tbat nothing alarmed him in political life,'eiL- 
cept when people said, speaking of a particular subject, that " something must he 
c&me.'* See Edinburgh Beview for October, p. 501. 
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Estates Commission, which we trast may be so woriced, in 
the matters coming within her jurisdiction, as to provoke the 
jealousy of her elder sister. In Ireland it will be seen that 
no small portion of the whole surface of the country is placed 
under the management of the Court of Chancery; and 
although almost daily more comes in, none goes out 

It is no business of ours to express approval or disapproval 
of general political questions, and we shall therefore say 
nothing with respect to one which is still being debated 
throughout the country — the policy of protecting the inland 
trade in com. But of this we are quite certain, that the 
State is bound, in the present juncture, to help the landed 
interest by giving every possible facility in the dealing with 
land for the benefit of all those concerned in it, whether 
landlord or tenant. Having this ^d in view, it is bound to 
alter those laws and practices which impede its transfer, cul- 
tivation, and management, under whatever form they take. 
It is bound, therefore, to give further facilities for the en- 
franchisement of copyholds and church leaseholds. It is 
bound to give greater protection to the tenant for investing 
his capital in agricultural improvements. It is bound to give 
a liberal construction to leasing powers. It is bound to 
cheapen and simplify the forms of conveyancing, and to 
relieve the land from the cumbrous rules which now embar- 
rass the investigation of its title, and thus greatly depreciate 
its value. To all these subjects we have in the present 
Kumber^ or very recently, addressed ourselves. The landed 
interest may now obtain these great boons, and they will, 
if they are well advised, insist on having them, and not 
clangour for what cannot be attained. Let them ask that 
their raw material, the land, shall be set free from all shackles; 
let them be able to deal with it as freely as they would with 
any other commodity ; let them in this respect be placed on 
a footing with their foreign rivals ; and if they, after all, find 
it impossible to compete with them, still they will be satisfied 
that they have had fair play; and they will have gained 
advantages which must, in any state of things, be found 
beneficial. 
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-ART. IX. — THE NEW BANKRUPTCY CONSOLmA- 
TION ACT. 

An Act to amend and Consolidate the Laws relating to Bank*' 
ruptcy. 12 S^^ 13 Vict., c. 106. 

The Act which we have selected as the sujbject of the present 
article, is one which, if we are not much mistaken in our 
anticipations, the noble Lord to whose energetic and per- 
severing efforts its existence on the Statute Book is in a 
great degree attributable, may justly feel gratified to have 
associated with his name. To say that it effects every thing 
which we could desire to see effected in relation to the law 
of debtor and creditor, — a branch of the law so immeasurably 
important to a great commercial community, — would indeed 
be to bestow upon it a praise excessive, in our opinion, and 
therefore valueless. In that which relates to its form, we 
have several things to regret : e. ^., the frequent introduction 
of tautologous words, — that disgrace of our legal language; 
the confused use of the verb shall in its twofold sense, as 
indicating the imperative mood and the future tense, — that 
stumbling block of our parliamentary phraseology; the in- 
troduction of such absurd sentences as " it shall be lawful for 
A. B., and he is hereby required," besides some inadvertencies 
of a graver kind to be noticed hereafter; and in relation to 
its substance we have, as will appear in the course of our 
observations, some omissions to deplore. But, nevertheless, 
we keep quite within the limits of sober truth in asserting 
that the Act has made, in our judgment, a large progress 
towards the just, and therefore satisfactory, solution of the 
great problem which has for some years perplexed our legis- 
lators on commercial law, — the problem how to combine 
equity towards the debtor with a due protection of the rights 
df his creditors. 

It would be impossible, within the limits of an article, to 
give an analysis in any way worth the reading, of the 278 
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sections of this code of the Law of Bankruptcy ; and that 
labour is the less needed in the present ease^ from the distinct 
manner in which this army of clauses i^ marshalled into forty 
separate divisions under their appropriate heads, — a mode 
of arrangement happily sanctioned by precedents existing in 
the English Statute Book ; otherwise, we know not how it 
could have failed to awaken the nervous apprehensions of 
certain members of a certain Right Honourable House, in 
whose minds the lucid arrangement of the written laws, which 
every year adds to our overwhelming array of statutes, seems 
to be mixed up with the proposal for reducing into a distinct 
code that vast body of unwritten laws administered by our 
Courts of Common Law and Equity. When, indeed, we 
call to mind the distinctness of classification exhibited by the 
present act, while its principal clauses appeared, as they did 
in the bill transmitted fi*om tlie Lords to the Commons, in 
the shape of a schedule annexed to the bill; when we 
remember the excellent synopsis of chapters and sections, 
which ushered in that schedule, — safe in that position from 
the shears with which the Queen's Printer mercilessly deprives 
a matured Act of Parliament of those appendages of tables 
of contents and classification of clauses, which are permitted 
to cast light upon its objects while it is in the bill stage of 
its existence, — we cannot but lament that the powers of one 
House of Parliament should have been exerted to undo what 
had been so well done by the other; that English legislators 
should be found at the present day, and in the popular branch 
of our legislature, who could object to the laws being stated 
in the form the most distinct, and therefore best adapted for 
general use, — of a division into chapters and sections and 
subsections of chapters, each occupied by a distinct subject, 
clearly indicated by its title, and the whole preceded by a 
general synoptical view of the contents of all these chapters 
and sections, — for no wiser reason than that the legislators of 
France and other nations have been clear-sighted enough to 
adopt such a form already. We hope better things for the 
future. In the present instance we are willing to be content 
that, in the perilous operation of reabsorbing the schedule into 
the body of the bill, no greater injury was done to its form 

VOL. XI. I. 
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than it has actually suffered, and address ourselves to the 
task,— which alone seems practicable in the case of such a 
measiu*e, — that of laying before our readers a description of 
the alterations which the*present act effects in the. former law, 
with such comments upon what has been thus done, and what 
in our opinion remains to do, as these alterations suggest. 

The New Bankruptcy Act, then, introduces, besides some 
minor alterations, changes of the law in twelve points of con- 
siderable importance. They are as follows. 

1st. The Court of Bankruptcy is declared by § 12. to 
have, " in the exercise of its primary jurisdiction by virtue of 
this act, superintendence and control in all matters of bank- 
ruptcy," subject " in all cases to an appeal to such one of the 
Vice-chancellors of the High Court of Chancery as the Lord 
Chancellor shall from time to time appoint." 

Before the act came into operation, it is scarcely necessary 
to remind our readers, that no proceedings could originate in 
the Court of Bankruptcy except an order of the Lord Chan- 
cellor, called a fiat, authorising them to be taken, had been 
previously obtained. This formality is henceforth abolished. 
The person who desires to have a trader declared bankrupt, 
instead of petitioning the Lord Chancellor " to be pleased to 
issue his fiat authorising the petitioner to prosecute his com- 
plaint in her Majesty's Court of Bankruptcy," will have to 
present his petition to the Court of Bankruptcy at once, that 
" on proof of the requisites in that behalf," adjudication of 
bankruptcy may be made against the persons named in the 
petition. After the filing of this petition the Court, by vir- 
tue of the act, and ** w^ithout any commission fiat or special 
authority whatever," will have full power to deal with the 
person and property of the bankrupt in manner provided by 
it (§ 89.). 

2ndly. The act takes away the power which, under the law 
as it stood before, a dishonest bankrupt possessed — of meeting 
the demand of the creditor for payment of his debt, simply 
by swearing " that he believed he had a good defence to 
such demand." By the law as it stands under the new act, 
the process of establishing an act of bankruptcy by non- 
payment of a debt on demand will be as follows. — As 
before, the creditor will have to deliver to the debtor, or one 
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t£ them if the debt be due from a &m^ or leave at his place 
of abode or business a statement of his chum» with a demand 
for immediate payment (§ 78.). On making affidavit of 
having so done, he may obtain fnnn the Court a summons to 
the debtor to appear before it at a eertttn time. The trader 
thus summoned will be liable to be declared bankrupt, — if 
he does not appear (§ 80.), — or if on his appearance he refuse ^ 
to admit the demand, and does not within seven days' give 
sufficient security for paying what may be recovered in 
respect of it, or of so much of it as he does not admit 
(§ 80 — 82.); — or, if appearing and admitting the demand, or 
any part of it, he does not swear that he believes himself to 
have a good defence upon the merits thereto, and, if required 
by the Court, give within seven days a sufficient security for the 
payment of whatever may be recovered in respect of it (§§ 79, 
80.). 

3rdly. The act greatly checks the facility which the former 
law gave to a dishonest trader of evading the claims of his 
honest creditors, by shuffling over his property into the hands 
of a relative or friend, under the cover of an execution ob- 
tained tinder a Judge's order in an action really collusive, 
instituted by that relative or friend. Twenty-five years ago 
Parliament attempted to remedy the scandalous abuse of the 
preference allowed by the doctrines of the Common Law to 
the creditor who first obtains judgment in his favour, formerly 
practised under cover of warrants of attorney to confess 
judgment, by requiring all such warrants of attorney, or the 
kindred authorities known as cognovits, to be filed in the 
Queen's Bench within twenty-one days after they were 
executed^; and in 1843 this remedy was made more effectual 
by provisions rendering the information thus obtained more 
readily accessible.^ The present act (§ 137.) extends these 
provisions to all Judges' orders made by consent given by 
any trader defendant in any {)er8onal action, whereby the 

' This provision* so far as it extends to the service of partners, is new. 

■ By the former law the time was fourteen days. Sects. 72. and 73. in like 
manner reduce the time allowed the trader for paying a judgment debt, or a 
sum ordered to be paid by a Court of Equity, from fourteen to seven days. 

» 3 Geo. 4. o. 39. * 6 & 7 Vict, c 66, 

L 2 
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plaintiff is authorised to sign or enter up judgment or issue 
or take out execution in such action. 

4thly. As a further precaution against such practices, it is 
enacted (§ 133.) that warrants of attorney to confess judg- 
ments in any personal action, given within two months of 
the filing of a petition for an adjudication in bankruptcy in 
respect A^oUy or in part of any antecedent debt or money 
demand, shall be void, whether given in contemplation of 
bankruptcy or not. The act proceeds to make provision for 
the cases of cognovits given or Judges' orders obtained by 
consent, within a similar period ; but, unfortunately, instead 
of making the nidlity of the cognovit or consent depend upon 
the time at which the debt was contracted, — a matter which 
it might be comparatively easy to ascertain, — it makes it 
dependent upon the circumstance of the action having been 
commenced by collusion with the bankrupt, and not adversely; 
or the cognovit or consent having been, in fact, given before 
the commencement of the action, and when the bankrupt was 
unable to meet his engagements at the time ; — matters so dif- 
ficult of proof, that the annexation of them as conditions to 
the relief contemplated will, we fear, turn that relief into a 
nullity. 

5thly. A third alteration, having the same tendency, but 
better adapted to effect its designed end, is made by § 133., 
which requires that execution against the goods of a trader 
shall be perfected by sale as well as seizure before the filing 
of the petition under which he is adjudged bankrupt, in order 
to give a preference to the person at whose suit it is issued. 

6thly. A similar tendency is to be traced in § 93., which 
restricts the facility afforded by the 7 & 8 Vict. c. 96. § 41. 
to any trader who filed in the office of Lord Chancellor's 
Secretary of Bankrupts a declaration of insolvency, to have 
himself made a bankrupt on his own petition. By the present 
act this privilege is confined to traders liable to become bank- 
rupt, — a provision which we apprehend excludes all traders, 
though belonging to the class of traders within the bankrupt 
laws, whose debts are separately of so small an amount that 
none of their creditors could procure them to be adjudged 
bankrupt ; — and it is given to such traders only as can make 
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it appear to the satisfaction of the Court that their available 
assets are sufficient to pay their creditors at least five shillings 
in the pound, clear of the estimated charges of prosecuting 
the bankruptcy. A trader who has endeavoured fraudulently 
to make away with his property on the eve of becoming 
bankrupt, or who has recklessly continued to carry on his 
business when all hope 'of its successful prosecution was over, 
may thus by his own acts be excluded from the merciful 
provision by which the law enables him to put its machinery 
in motion for his own protection. 

7thly. The authority of the Court over the bankrupt is 
increased by placing in it, instead of in the assignees, the 
power of making an allowance to the bankrupt for his main- 
tenance during the interval between the declaration of bank- 
ruptcy and his last examination (§ 194. comp. 6 Geo. 4. 
c. 16. § 114.). With this provision may be classed that in 
§ 160., by which the Court is empowered to make allowances 
to the bankrupt for assisting in the preparation of his balance 
sheet. 

8thly. A similar effect is produced by the power given to the 
Court under § 199. and Schedule Z., of classifying the traders 
who come before them, by the certificate which alone is their 
protection against future demands, into — 1. Those whose in- 
ability to pay their debts is declared to have arisen wholly 
from misfortune ; 2. Those in whose case this inability is 
declared to be only in part thus attributable ; and 3. Those in 
whose case it is declared not to have arisen from misfortune. 

9thly and lOthly, To those traders whose commercial char 
racter stands high but whom circumstances may have ren- 
dered unable to meet their engagements, facilities for doing 
justice to all their creditors and obtaining relief for them- 
selves, without suffering the stigma of bankruptcy, are afforded 
by two sets of provisions. The first of these, included in 
§§ 211. to 223., enables a trader, by a petition to the Court 
of Bankruptcy, assented to by three fifths in number and 
amount of his creditors for sums above 10/, who appear and 
prove their debts, to give up his property to be distributed 
among all his creditors, and procure protection for himself 
from future demands, without being declared bankrupt. The 

L 3 
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second set of provisions^ induded in ^ 224. to* 299., go still 
further in favouring the trader, by enacting that a deed of 
arrangement privately entered into between him and his 
creditors, and assented to by six sevenths of the latter, shall 
bind the remaining seventh, and thus free the trader from his 
embarrassment without the necessity of applying to the Court 
of Bankruptcy at ail; while at the same time any creditor 
who thinks that the property has been improperly admi<- 
nistered, may at once apply to that Court for redress, instead 
of being driven to a bill in the Court of Chancery to set 
aside the deed, as he must have done before if he had allowed 
more than six months to pass after the execution of such 
a deed without proceeding upon it as an act of bankruptcy, 

llthly and 12thly. It remains to mention the most import- 
ant alterations of the Law of Bankruptcy effected by the act, — 
those which are intended to punish the frauds committed by 
a bankrupt, either after he has been adjudged a bankrupt, or, 
what is still more important, while he was still trading. The 
alteration consists, j^r^f, in the increased power given directly 
to the Court, of ordering the bankrupt to be prosecuted for 
certain offences, such as not surrendering and submitting to 
be examined, 6r destroying his books, &c. ; secondly ^ in the 
increased punishment which the Court may inflict on the 
bankrupt indirectly, by refusing him protection. The first 
result is produced by dispensing with the preliminary to an 
order to prosecute formerly required, viz., a request made by 
at least three creditors who had proved debts for not less 
than 50/. each, that the prosecution might be instituted ; 
and by authorising the expense of such a prosecution to be 
defrayed, in case there should be no effects of the bankrupt 
applicable for that purpose, out of certain general fimds 
standing in the Bank of England to an account called the 
Chief Registrar's Account (§255.).* 

' There is an oversight in this section, which, happily, is not likely to have 
any mischievous effects, though it may be worth while to notice it for the sake 
of preventing confusion. The 5 & 6 Vict. c. 122. § 36., which requires a re- 
quest on the part of three creditors of the bankrupt, at least, before a prosecu- 
tion is directed, empowers the Court, if the creditors* assignees do not carry on 
the prosecution efficiently, to order the same to be carried on either by the 
official assignee alone, or by the creditors making such request. The present act, 
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The second result is produced principally by §§ 256 — 259., 
the provisions of which are as follows. — By § 256. the 
Court is required to refuse the bankrupt protection from 
arresty after his last examination, and either to reiiise him his 
certificate or suspend it for such time as it shall think fit, 
without granting him any further protections if at that ex* 
amination, or at any sitting for the allowance of his certificate, 
it appears that he has committed any of the undermentioned 
offences, viz. 

If, ** during his trading," he has ** wilfully tmd with intent 
to conceal the true state of his afiairs, omitted to keep proper 
books of account," or have ** kept his books imperfectly, care- 
lessly, and negligently:" 

If he has kept, or caused to be kept, ** false books, or 
made false entries in, or withheld entries from, or wilfully 
altered or fidsified any book, paper, deed, writing, or other 
document relating to his trade dealings or estate," with ** the 
intent to conceal the state of his affairs or defeat the objects 
of the law of bankruptcy :" 

** If by any manner of fraud, or by means of false pretences," 
he has either " contracted any of his debts," or " obtained 
the forbearance of any of his debts by any of his creditors : " 

If, within the six months preceding the filing of the 
petition for adjudication of bankruptcy, he has " put any of 
his creditors to any unnecessary expense by any vexatious 
and frivolous defence or delay to any suit for the recovery of 
any debt or demand provable under his bankruptcy," or is 
*' indebted in costs incurred in any action or suit so de- 
fended: "^ 

If, within the two months preceding such period, he has 
" fraudulently, in contemplation of bankruptcy, and not 
under pressure from any of his creditors, with intent to dimi- 
nish the sum to be divided among his creditors, or to give an 

requiring no such request, yet retains the words in italics, which, when deprived 
of their antecedent, are absolutely unintelligible. 

^ We conclude that this is the meaning of the somewhat ambiguous phrase 
which concludes the section : — '* And it shall in like manner refuse to grant 
the bankrupt any further protection." 

' The words of the act are, *<80 vexatiously brought or defended;*' but the 
word *' brought " seems to have crept in by mistake. 

L 4 
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undue preference to any of his creditors, paid or satbfied any 
such creditor wholly or in part, or made away with, mort- 
gaged, or charged any part of his property, of what kind 
soever : " 

If, within the three months preceding such period, or at 
any time after it, he has, ^^ at any meeting of his creditors, 
attempted to account for any of his property by fictitious 
losses or expenses : " 

If, within the three months preceding any sudi period, or 
at any time thereafter, he has, *^ with intent to conceal the 
state of his affairs, or to defeat the objects of the law of bank- 
ruptcy, destroyed any book, paper, deed, writing, or other 
document relating to his trade, dealings, or estate : ** 

If, at any time after the filing of any such petition, he has, 
'^ with intent to diminish the sum to be divided among his 
creditors, or to give an undue preference to any of his cre- 
ditors, concealed from the Court or his assignees any debt 
due to or from him, or concealed or made away with any part 
of liis property of what kind soever;" or "prevented or 
withheld the production of any book, deed, writing, or other 
document relating to his trade, dealings, or estate."^ 



' By what appears to us a grave inadvertence, the old provisions as to the 
cases where the certificate is not to be granted are also retained in § 20]. of the 
present act. The consequence is, not only an inconvenient separation of matters 
which ought to have been placed together, but an incongruity in the provisions 
relating to the same subject, which may give rise to considerable difficulty. 
For instance, by § 201. a certificate given to a bankrupt who has *< concealed, 
destroyed, altered, mutilated, or falsified any of his books, papers, writings, or 
securities, with the intent to defeat the object of any statute relating to bank- 
rupts," is, ipso factOi void ; yet by § 256., as we have just seen, the offences of 
altering, falsifying, or withholding the production of any book, &c. relating to 
his trade dealings or estate, are among those in respect of which the Court is em- 
powered, either to refuse the grant of a certificate to a bankrupt, or to suspend 
it during such time as it shall think fit; and therefore, by necessary implication, 
is empowered to grant the certificate at the end of the time for which it has 
thought fit to suspend it. That such inconsistent provisions should exist in an 
act prepared with as much care as has obviously been employed in the prepara- 
tion of this act, is a new proof t if one were wanting, of the exceeding importance of 
a strict attention to the arrangement of subjects in an act of Pariiament, If all the 
provisions relating to the refusal or suspension of certificates contained in this act 
of Parliament had been brought together, as they ought to have been, such incon- 
sistencies «s the one animadverted upon could not have escaped notice. 
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If^ for any of the grounds above enumerated, or any other, 
the bankrupt does not obtain his certificate, the consequences 
of the refusal of it, under the operation of the three follow- 
ing sections (257 — 259), are truly formidable ; for by them 
the assignees for the time being of the bankrupt's estate, and 
all the creditors who have proved their debts, are converted 
into judgment creditors of the bankrupt, — in the case of the 
assignees, for the total amount of debts appearing to be due 
to all the creditors; and in that of each creditor, for the 
amount proved by him : and the Court is required, upon the 
refusal or suspense of a certificate, to grant, on the application 
of the assignees or of any .such creditor, a certificate under 
the seal of the Court, in a form given by the act, which will 
have the efiect of a judgment entered up in one of the Supe- 
rior Courts at Westminster, entitling the person to whom it 
is given to ^^ issue and enforce a writ of execution against the 
body of the bankrupt," which will remain in force until he 
obtains a certificate of conformity ; and from which, if executed, 
it is enacted that the bankrupt shall not be discharged ^^ until 
he shall have been in prison for the full period of one year, 
except by order of the Court." The power of releasing a 
bankrupt taken in execution at any period is given to the 
Court by § 112., which somewhat extends and qualifies the 
provisions of the 11 & 12 Vict. c. 96., by which this power 
was expressly conferred. 

Such are the principal changes in the Law of Bankruptcy 
effected by this important act. The minor changes, to which 
we adverted before, are these. — §§ 7. and 10. reduce, pro- 
spectively, the number of London Commissioners from six to 
four, and order the Court to sit daily, with ^the usual ex- 
cepted days, and with power to the Commissioners, both in 
town and country, during the time appointed by the Lord 
Chancellor for vacations in the several offices of the Court of 
Chancery, " to regulate the sittings of the Court, and appoint * 
the attendance of such of them, as vacation Commissioners, 
or Commissioners for that purpose, as shall appear fit and 
necessary for the due administration of justice in the said 
Court." § 45. provides for annual returns, from the official 
assignees, to Parliament, showing the state of the bankrupt- 
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cies under their care. §§ 48 — 52. substitute stamps upon the 
documents used in bankruptcy for the fees previously payable 
to the Court, which, we believe, will be found to afford con- 
siderable relief to small estates from the sums now payable 
by them. § 152. gives the assignees greater latitude in col* 
lecting the debts due to the bankrupt, by dispensing with the 
necessity for the consent of creditors in many cases where it 
was formerly requisite. (See 6 Geo. 4. c. 16. § 88.) 

We believe that we have now faithfully accomplished the 
historical part of our task, and have dalled to the attention of 
our readers all the changes of any moment which the present 
act has effected in the former Law of Bankruptcy. We hope 
to be able, without taking up too much of our readers' time^ 
to show the importance of that which the act has effected, and 
indicate what, in our judgment, it has left to be done. 

There are probably some persons to whom the first of the 
changes above enumerated — the giving a primary jurisdic- 
tion to the Court of Bankruptcy by the substitution of a 
petition for a fiat — will seem unimportant. It is far from 
seeming so to us. The mischief of bad forms and of unne- 
cessary forms in judicial proceedings is too little known ot 
too slightly appreciated among us in general. Few know 
the waste of time, the waste of cost, which they occasion, 
even when the form is correctly complied with, — the inde- 
finitely increased waste of time and cost to which they give 
rise when, as too often happens, the unnecessary form leads 
to a needless blunder. And, of those who do know the evil, 
all, it may be feared, are not disposed to remedy it. 

But we are wandering from our subject. What, it may be 
asked, was the effect of the fiat in the case of bankruptcy? 
What is the gain of abolishing it ? Simply this ; that now, 
if I am desirous of procuring an adjudication of bankruptcy 
against any trader, I go directly to the Judge by whom the 
question of whether or not I can establish a sufficient case for 
my application has to be primarily determined. Before, I 
had to apply to my solicitor, — and, if I lived in the country, 
to apply to my country solicitor to apply to his London 
agent, to apply to the clerks in the office in Quality Court, 
to apply to the Lord Chancellor — to authorise me to prose- 
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eate my oomplaiiit ia the Court wheie alone the substantial 
merits of my case could be inquired inta 

But we pass from the consideration of the form of applying 
to the Court which has to administer the law to that of 
the siribstantial alterations effected by the act in the law to be 
administered* These are referable to three principal objects. 
Firstj to fiicilitate the procuring an adjudication of bank- 
ruptcy t^ainst an unwilling trader. Secondly, to prevent 
ffancb by traders really insolvent, in withdrawing their pro- 
perty from their creditors under cover of legal process. 
Thirdly^ to enable a marked distinction to be drawn between 
the treatment of honest and of dishonest traders. It appears 
to us, that while the provisions of the act are well adapted to 
effect the first and the last of these objects, they are still im- 
perfect in regard to the second. We shall devote the re- 
mainder of this article to making out these propositions. 

First, then, as to the procuring an adjudication of bank- 
ruptcy against an tmwilling trader. To form a judgment 
upon the provisions contained in the present act, it is requi- 
^te to advert to those which preceded it. The law as it stood 
before the act abolishing arrest on mesne process, enumerated 
as acts in respect of which a trader might be declared a 
bankrupt, various actions, such as departing the realm, re- 
maining abroafd, beginning to keep house, &c., all of which, 
in fact, resolved themselves into getting out of the way of 
being arrested at the suit of some creditor. When, however, 
the proceedings for enforcing payment of a debt no longer 
began by the arrest of the debtor, there remained no motive 
to induce a trader who did not wish to be declared a bank- 
rupt to commit these acts. Why should he get out of the 
way ? The creditor could no longer arrest him. He was as 
safe at home as elsewhere till judgment should be given, and 
might put his hands in his pockets and laugh at his ad- 
versary. 

It was foreseen thaf such would be the result of the change 
in the law. The legislature, therefore,, by the act which 
abolished arrest on mesne process, provided a New Act of 
Bankruptcy^ to consist in the following conduct of the trader, 
viz. that for twenty-one days after personal service upon him 
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by order of any creditor or creditors to such an amount as 
was sufficient to support a petition for a fiat, of an affidavit 
stating the amount of their debt and a demand for immediate 
payment, he should fail, either to pay the demand, or to enter 
into a bond with two sufficient sureties in such sum as a 
Commissioner of the Court of Bankruptcy should approve, to 
pay the amount which might be recovered in respect of it by 
an action.^ 

Thus the law stood for four years. Meantime it was dis- 
covered that the provisions as to this New Act of Bankruptcy, 
which, for the reasons before stated, was often the only act 
to be relied on, were defective in many ways. They imposed 
inconvenient restrictions on the persons by whom the demand 
was to be made. They gave too much time to a dishonest 
trader to make away with his person or his effects. While they 
appeared to bear hardly on a trader who might have a good 
defence to the demand made on him, or to part of it, and yet 
was always obliged to give security for the whole, as if no 
such defence existed. The 5 & 6 Vict. c. 122. therefore 
altered them in the following manner. — It gave any creditor 
of a trader, whether his debt was of sufficient amount to sup- 
port a petition for a fiat or not, the right of initiating the 
proceeding w^hich was to establish the act of bankruptcy, as 
such a creditor might formerly have caused the trader to be 
arrested for nonpayment of his debt (§11.). It introduced a 
summons before a bankrupt commissioner as the commence- 
ment of the process, disobedience to which at once consti- 
tuted an act of bankruptcy. It shortened the time allowed 
to the trader for satisfying or finding security for payment of 
the demand, if admitted, from twenty-one to fourteen days. 
On the other hand, it made the mere oath of the debtor, " that 
he believed he had a good defence to the demand," a sufficient 
answer to the application : — a provision as much too favour- 
able to him as the previous requirements were too harsh. 

The present act takes a middle course between these plans, 
adopting what appears to us the time method, viz. enlarging 
the discretionary power of the Judge. It allows the trader to 

M & 2 Vict. c. 110. § 8. 
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allege that he believes himself to have a good defence to the 
demand in respect of which it is sought to make him bankrupt ; 
requiring only that this shall be a defence '* on the merits/' 
and it admits his deposition as evidence in support of his 
statement ; but it no longer binds the commissioner to receive 
that deposition as true. He may^ notwithstanding it, require 
security for payment of the demand. And if he does require 
ity or, if the demand is admitted, the time within which this 
security must be given or the demand satisfied is reduced to 
seven days, — a time too short to allow to the dishonest 
trader much facility for making away with his property be- 
fwe the power of the Court can be put in force to take pos- 
session of it. 

So much as to the first of the three objects mentioned 
above. With regard to the last of them, the enabling a 
marked distinction to be drawn between the treatment of 
honest and dishonest traders, we find in .the act a variety of 
provisions, ascending from the utmost leniency to great 
severity, which, if only judiciously applied, can scarcely fail 
to conduce greatly to the end desired. Take, first, the provi- 
sions favourable to the trader. The old law gave no means 
of drawing a distinction between a dishonest and an honest 
trader, where the former was not subject to a prosecution, 
but by the suspension or refusal of the certificate on the one 
hand, and the allowing a fiat to be superseded with the con- 
sent of nine tenths of the creditors on the other. Now, the 
consent of six sevenths of the creditors of a trader will enable 
all reference to the Court of Bankruptcy, in winding up the 
afiairs of a trader, to be legally avoided. The consent of 
three fifths only will be suflScient to secure to him the bene- 
ficial interference of the Court, without the reproach of being 
made a bankrupt at all. If the suspicions of his creditors, or 
the peculiar nature of his affairs, force him into the Court, it 
will be in the power of the Judge to allow him a reasonable 
maintenance out of the remains of his estate during the pro- 
gress of the investigation of his affairs, and to release him 
from his debts at last with a public attestation to the probity 
of his character ; relieving him from the reproach of having 
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brought upon himBelf^ by hb own misconduetj the ruin in 
which he has unfortunately been involved. 

Such is the favourable side of the picture. On the other 
side come three successive gradations of punishment. Fiist 
the judidal declaration that the losses to whidi the trader 
has been exposed have arisen in part, or altogether from hid 
own misconduct; a declaration which, for tiie reason ^ven 
above, cannot be concealed, and which, in its inevitable 
tendency to produce distrust and prevent the trader from re- 
newing his commercial relations, may inflict on those who are 
indifferent to the loss of character involved in it another sort 
of loss to which they are peeuliariy se]!i8itive, the " loss ot 
pence." And beyond this, the refusal of protection, the old 
penalty, but which under the new^law will assume a very 
different character from its former one. The essence of this 
proceeding as a punishment consists in leaving the debtor 
exposed to be taken in execution. But under the old law, no 
one could enforce this punishment except a creditor suing in 
respect of his own debt, and one who either had not proved 
his debt, or had not commenced his action before the adjudi« 
cation of bankruptcy. (8 Geo. 4. c. 16. § 59.) Now, the 
asingnees will be able to proceed on behalf of the whole body 
of creditors ; every creditor who has proved will be able to 
proceed on his own behalf; and the one or the other will have 
only to resort to the inexpensive process of issuing execution, 
the last sure step by which the fruits of a successful suit are 
realised. And from this penalty, which creditors or as- 
signees are, under such circumstances, so likely to enforce, 
there is no escape, without at least one year's imprisonment, 
except by resorting to that tribunal before which the mis- 
deeds of the trader's previous career have been dragged into 
light. To this punishment also, be it remembered, the dis* 
honest trader may be exposed as a consequence of his past 
dishonesty before his bankiniptcy, though, after it, he may 
have studiously kept clear from all offences against the 
direct^Bankrupt Law. We are surely not wrong in predict- 
ing, that under this law the process of whitewcLshing may be 
found attended with consequences rendering it unpopular 
with that class who have been fondest of resortmg to it. 
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A few words mAy not be out of plaoe, before we proceed to 
our remaimng subject, upon the question wliich has been much 
considered both in and out of ParUament, in relation to the 
punishment of dishonest traders ; namely, whether the power 
of inflicting imprisonment as a punishment for their dis- 
honesty as traders should be directly given to the Commis* 
sioners, or whether they should be left to exercise it indirectly 
through the means of the creditors, by simply refusing pro* 
tection, and by being the authorities through whose interven- 
tion alone relief from the imprisonment can be obtained. The 
former plan has found considerable favour with many persons 
familiar with the Bankrupt Laws. It was embodied in the 
bill introduced by Lord Brougham for the amendment of the 
Bankrupt Law in 1848, and was p^t of the provisions of the 
bill which formed the foundation of the present act. The 
latter plan has been for some years past warmly advocated by 
Mr. Commissioner Fane. It forms one of a series of pro- 
positions for improving the Law of Debtor and Creditor, sub- 
mitted by him in 1844 to the Society for the Amendment of 
the Law, in a paper which we have noticed more fully in 
another part of this article. In 1845 it was embodied in 
the draft of a bill which met with the approval of Lord Lynd- 
hurst, but upon which nothing was done. It was adopted by 
Lord Brougham, in 1846, in a bill for the amendment of the 
Law of Bankruptcy, which passed the^Lords, but was dropped 
in the Commons, in consequence of the change of the govern- 
ment. It was twice introduced in 1847 and 1848, in bills 
originating in the efforts of the Committee formed in the City 
for effecting an improvement in the Law of Debtor and Cre- 
ditor, whose praiseworthy and persevering exertions have 
much conduced to the successful passing of the present act. 
Ultimately, in part we believe in consequence of the dislike 
expressed in different districts of the country, but more espe- 
cially at Leeds and its neighbourhood, to the exercise of the 
direct penal power by the Commissioners of Bankruptcy, it 
was substituted in the present act for the clauses by which 
that power had been given. The great argument in its favour 
is, that it relieves the Commissioner from all embarrassment 
in extorting from the bankrupt those admissions as to his pre- 
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vious conduct, which are indispensable to the effective admi- 
nistration of the Law of Bankruptcy. If the consequenc^of 
the bankrupt's answers might be his imprisonment as a criminal 
by the Judge who asks the question, how could the latter, 
consistently with the mild genius of our laws, be invested 
with the power of obliging him to make answer. It is also 
no small advantage to escape that fruitful topic for declama- 
tion which would have been afforded by a law enabling a 
Judge to sentence a man, without trial before a jury, to im- 
prisonment for his past conduct as a trader. That a debtor 
who cannot pay his debts should be thrown into prison was 
part of the wisdom of our ancestors, a doctrine of our old 
Common Law, that palladium of our liberties. Modern legis- 
lation has indeed softened it down. We have become sen- 
sible that debtors who cannot pay are not always unwilling 
to pay ; but we know also that they not unfrequently are so. 
How then shall we treat them ? Let the wheat be sifted out 
from the chaff. Be satisfied with the remaining property of 
the honest — the unfortunate trader, and deliver his person 
from an unmanly vengeance; but let the old law still be 
capable of being put in force against the trader who is 
shown to have been dishonest, and whom no one surely will 
wish to protect. This is the effect of the present law ; and 
we believe that under it a severer punishment will be inflicted 
on dishonest traders, with less danger of exciting an unrea- 
sonable sympathy for them, than could have been done had 
the direct penal power been placed in the hands of the Com- 
missioners. 

Thus far we have been able to express our unmixed 
approval of the changes introduced by the present act into 
the Old Law of Bankruptcy; and the approval applies to 
subjects of no little moment in respect to it. The problem 
which the framers of that law have to solve is, as we have 
before stated, the mode in which equity to the debtor may 
be combined with justice to all his creditors ; and one half of 
that problem is involved in the answer to the question — what 
is to be done with the debtor who has fairly given up all the 
property left him at the time when he became conscious that 
he could no longer carry on his business with a reasonable 
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prospect of success? When this half of the problem is 
solved satisfactorily^ as we believe it to be by the present 
act, a great step has been made towards the complete solution. 
But there is another half of the problem involved in the 
question. How shall we secure that the trader does fairly give 
up all the property remaining to him, at the period when he 
can no longer carry on his trade? Now to this question, the 
answer given by the present act appears to us to be imperfect, 
and to show too much deference for the practice of the 
Conmion Law in a matter in which that practice leads to 
Injustice, as we shall sliortly endeavour to prove. 

If a conscientious trader finds himself in a position in 
which he has no fair prospect of discharging all his obliga- 
tions, what would he wish to do ? Would he be disposed to 
pay one creditor inr full and another not at all ? Is it not 
clear that his impulse would be to collect the whole body 
together, to say to them, " Gentlemen, I am deeply griev«i 
that I cannot pay you all in full, but that is impossible ; still, 
I will pay each what I can : take my property, and divide it 
rateably amongst you ?" This, we say, would be the natural 
impulse of an honest man. This also is, as it ought to be, 
the rule of our Courts of Equity. Bills by creditors to obtain 
payment of their debts from the assets of a deceased person 
are of almost daily occurrence in that Court. And what 
does it do ? It treats the suit as one for the benefit of all 
the creditors ; it sends the matter to one of its Masters ; it 
directs him to publish advertisements calling all the creditors 
to come before him and prove their debts ; it collects in the 
assets : if they are sufficient to pay all in full, it pays them 
in full ; if not, it pays all rateably. This, again, is the rule 
of the Courts of Bankruptcy, an offshoot of our Courts 
of Equity. But this is not the practice of the Courts of 
Common Law. Not, indeed, that they consciously make an 
unequal distribution of assets in their hands. But their 
machinery is not well adapted for collecting assets and 
making a distribution of them : they confine themselves, there- 
fore, in the case of actions for debt, to the one object foi 
which their machinery is fitted, viz., ascertaining whether the 
particular demand is due, and enforcing the payment of it if 
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it ia : and they will not listen to the honest defence of a man 
who may say, " True I owe this debt ; but I owe also a great 
many more, and I^ cannot pay all in full, and therefore I 
ought not to be obliged to pay this one in full;" because if 
they did listen to such a defence, they feel that they would 
be entangled in inquiries which they are unable satisfactorily 
to carry on. 

We touch upon a delicate subject, on one of the many 
evils arising from those separate jurisdictions of Law and 
Equity, peculiar to English law, which arise chiefly out of 
the imperfect machinery and unmanageable inflexibility of 
the forms of action at Common Law, — those forms which, 
owing their existence to their supposed excellence in bringing 
forward the substantial matters to be tried, daily ^ve rise to 
so much ingenious reasoning on every pioint connected with 
the particular case except its substance. It is not that we 
complain of the Courts of Common Law for entertaining 
an action for debt, without undertaking to ascertmn and 
satisfy all just claimants upon the estate of the debtor : but 
we do complain that they insist on applying to all estate?, 
whether solvent or insolvent, a practice which is just only 
when applied to solvent estates, but which, applied to insol- 
vent estates, ia always inequitable, and therefore will often 
be a cover for knavery ; that they will not allow the debtor 
to make an honest defence, and therefore put it out of the 
power of the Judge who may afterwards have to deal with 
him in a Court which can administer Equity, to inquire why 
he did not make an honest defence, and treat him as a dis- 
honest man for not having done so. 

That the practice of the Courts of Common Law, to which 
we have adverted, has been and still is the great instrument 
used by dishonest traders for committing frauds upon their 
creditors, is too well known to need proof. The fact is 
shown by the repeated attempts of the Legislature to check 
the practice, — attempts to which the present act has added 
one more, destined, we fear, like its predecessors, to prove 
ineffectual. For to what do its provisions amount ? They 
check one device by which facility was afforded for obtaining 
the unfair advantages deprecated by us, viz., the procuring 



The New Bankruptcy Consolidation Act 163 

a Judge's order to confess judgment or issue execution^ by 
requiring these orders to be regbtered ; as had been previously 
required in respect to other modes of effecting the same end« 
They even make these grders void if procured within two 
months before the filing of a petition in bankruptcy^ but on 
condition that the action in which they were obtained can be 
shown to have been collusive, — a condition, as we apprehend, 
most difficult to fulfil precisely in those cases where collusion 
is most strongly to be suspected. They require that an exe- 
cution shall be perfected by the sale as well as seizure of the 
goods, — a precaution unquestionably useful, but which, after 
all, amounts only to requiring that the proceedings under 
which the seizure is made shall conunence a little earlier than 
if seizure alone were necessary. What is to prevent the 
person by whose order the. seizure takes place from hastening 
on the sale, and himself being the purchaser ? We do not 
deny that these enactments may be useful ; but we fear that 
they will be very far from preventing the fraudulent prac- 
tices of dishonest traders, so long as the law enables them to 
give a colour of right to their unjust proceedings. 

We ask, then, for a radical amendment of the law in this 
respect, — an amendment which, by putting it in the power 
of the debtor to prevent an execution from being levied for 
the benefit of one creditor only, shall make it his interest to 
do so in all cases where he apprehends a speedily ensuing 
hankruptcy ; while it shall subject the creditor, who has sued 
out execution when his debtor was on the verge of becoming 
bankrupt, to be divested of the fruits obtained by it for the 
benefit of the whole class of which he is only one member. 
The plan which we would propose is somewhat as follows — 
Allow a defendant, in an action for debt in any of the Supe- 
rior Courts, to plead that he is indebted to such an extent as 
not to be able to meet his engagements in full. Let such a 
plea constitute an act of bankruptcy; and let the Court 
where the action is brought be empowered thereupon to 
direct that execution shall not issue except by order of the 
Court of Bankruptcy, and that the proceeds shall be held by 
the sheriff for such purposes as that Court may direct. Let 
the omission to plead this defence constitute one of the acts 
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which shall disentitle the trader to protection if he becomes a 
bankrupt within six months after the action was brought, 
unless he can show that, at the time, he had reason to believe 
himself to be solvent. Lastly ; let the party at whose suit 
any execution for debt is levied be liable to account for the 
proceeds in case his debtor is declared bankrupt within six 
months after the levy, with the like exception. It is true 
that, under such a law, there would still be a formal possi- 
bility of fraudulent executions taking place. But adminis- 
tered, as it would be, by Judges armed with such powers of 
punishing fraud on the part of a trader as are conferred by 
the present act on the Commissioners in Bankruptcy, we 
think that they would become matters of great rarity ; and 
there are diflSculties connected with the right of appeal, not 
only to a Court of Error at Law, .but in the cases of injunc- 
tions in Equity, which makes us unwilling to propose what 
would otherwise be a simple remedy, — viz., the turning 
every execution against a trader into a general seizure of all 
his property for the benefit of all his creditors. 

Our limits warn us to conclude. But before doing so we 
are desirous of bringing to the notice of our readers the 
scheme for amending the Law of Debtor and Creditor^ which 
we have already mentioned as having proceeded, in the year 
1844, from Mr. Commissioner Fane. We are pleased to 
claim, in support of the views we have advocated, the autho- 
rity of one who has laboured so long and so ably in the cause 
of Bankruptcy Reform, and whose proposals, as a glance will 
show, have ultimately justified themselves in so many in- 
stances by being adopted as the law ; though, as will be seen, 
we do not quite assent to his suggestion as to the mode of 
preventing the evils caused by the unlimited facility pos- 
sessed at present by each creditor of a trader, of issuing 
execution for his particular debt. 

We subjoin Mr. Fane's proposals at length ; omitting, how- 
ever, the arguments adduced by him in support of them in 
those cases where their subsequent adoption as the law makes 
further argument in their favour unnecessary. 
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OiUKne of a Plan for improving the Law of Debtor and Creditor 
without aholishing Imprisonment for Debt, 

L Ketain imprisonment for debt for two purposes : — 

I. As giving to debtors a strong motive for declaring tlieir 
own insolvency. 

2* As furnishing an easy means of inflicting punishment. 

This proposal is, in fact, adopted by the present act in the 
mode in which Mr. Commissioner Fane intended^ as appears 
from the subsequent proposals. 

II. Suspend imprisonment pending inquiry. 

Effected by the 11 & 12 Vict c. 86., and § 110. of the pre- 
sent act. 

III. Facilitate imprisonment after inquiry, if inquiry shows 
that the debtor does not deserve relief. This should be 
effected by giving to every creditor, acknowledged as such 
in the debtor's accoimts, all the rights of a judgment creditor, 
and thus enabling him, at a very small expense, to seize the 
debtor's person as soon as the Court's protection was with- 
drawn. When the debtor was in prison he would pray for 
relief, which might be granted him after he had undergone 
sufficient imprisonment. 

Effected by the present act, §§ 267-8. ' 

IV. Consolidate the Laws of Bankruptcy and Insolvency, 
and make them into one code. It is absurd to have one law 
for bankrupts and another for insolvents. There is no 
rational ground of distinction between traders and non-traders. 
Jn every case the property, if any, should be seized, and the 
person ^nA future property (except perhaps such as comes by 
heirship or will) freed either at once or after proper punish- 
ment. It is as cruel to send the debtor back into the world 
of industry, to encounter the difficulties of competition under 
the weight of old debts, as it is to throw an animal into the 
water with a stone round its neck. It is scarcely possible 
for either to escape sinking. 

V. But whilst consolidating the law, maintain two distinct 
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Courts with distinct names, and, if possible, distinct places 
of business ; one for debtors with assets exceeding 100/., and 
one for debtors with less. 

Effected by the 10 & 11 Vict. c. 102., after the plan of admi- 
nistering the assets of insolvents and of bankrupts by the 
same judges had been tried for six years. 

VI. Abolish execution against traders' property at the suit 
of individual creditors, and substitute seizure as in bank- 
ruptcy, and thus have only one seizure and one expense. If 
a trader adjudged to pay a debt does not pay it, the strong 
presumption is that it is because he cannot. If so, he is an 
insolvent : for if he cannot pay one creditor, h fortiori he 
cannot pay all. If he is insolvent, there is no reason why his 
property should be seized by one^ for his exclusive benefit, to 
the prejudice of the rest; that one being always either a 
fictitious creditor in league with the debtor, or, if a real 
creditor, either a favoured one, or the most harsh, exacting, 
and selfish. Execution against property^ to an honest creditor, 
is generally not only useless but ruinous; for after the 
creditor has seized, a claimant to the property starts up, and, 
as it is impossible, in the nature of things, for the creditor to 
know whether the claim is good or not, he either withdraws, 
after having incurred considerable expense, or enters into the 
contest and is defeated by a fraudulent bill of sale, which he 
has no possible means of proving to be fraudulent. 

VII. Enable the debtor as well as the creditor to originate 
the proceedings in bankruptcy and insolvency. 

Effected by the 7 & 8 Vict c 96. § 41., and the present act, 
§93. 

And in order to facilitate proceedings by a creditor, make 
the non-payment of a debt within three weeks after judgment 
an act of bankruptcy. 

Effected by the 5 & 6 Vict. c. l22. § 20., and §§ 72. and 73^ 
of the present act ; the time being now reduced to seven 
days. 

VIII. Distinguish cases in the Court of Bankruptcy Into 
two classes: the first class is to include cases where the 
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Insolvent originates proceedings against himself, and is willing 
to swear to his belief that his assets, if realised in the ordinary 
course of business, would suffice to pay 10^. in the pound on 
his debts ; the second class to include all other cases. In the 
first class, let privacy be the pervading principle, unless the 
assignees should require publicity^ or some ground should be 
shown for suspecting fraud ; and the proceedings be called 
by some other name than bankruptcy — cessio or composition 
perhaps might do. In such cases there would be no pub- 
lication in the Gazette, and no seizure by the messenger in 
the first instance; the notice to creditors would be by a 
private circular. 

The present act contains (§§ 211 — 223.) a plan of arrangement 
under the sanction of the Court, similar in its design to 
this proposal. 

IX. Afford no facilities for composition until after the 
insolvent has delivered in his accounts and sworn to their 
truth ; after that afford every facility. 

§ 214. of the present act contains a provision to this effect, so 
far as concerns the statement of the accounts. The plan of 
composition by deed, without the authority of the Court, 
§§ 223 — 229., however, necessarily dispenses with any such 
requirement. 

X. Digest the existing law, dividing it into its two 
branches — the law itself and the code of procedure. 

The present act is at least an approach to the fulfilment of 
this valuable suggestion. 

The commentary upon Mr. Fane's proposals afforded by 
the acts of the Legislature is the best evidence of their 
value. 
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ART. X. — CAPITAL PUNISHMENT. 

Reports and Papers of the Society for promoting the Amendment 
of the Law. — A Paper on Capital Punishment^ directed to be 
laid before the Society by the Criminal Law Committee,^ 

Thebe are, perhaps, few observations which may be so 
safely ventured as that the infliction of death by the exe- 
cutioner is r^arded at the present day with but little favour. 
Those who are the most unwilling to abandon this punish- 
ment, who are the readiest to offer a defence for its con- 
tinuance, — those who would retain it upon religious grounds, 
or who scruple to surrender it upon the principte of ex- 
pediency, — sJl are agreed that the exhibition of the scaffold 
should be a spectacle of the rarest occurrence. 

It is endeavoured to be shown in this paper that the 
punishment in question should be dispensed with altogether. 
The objections to the total repeal will be found to rest almost 
universally upon the principles of expediency or of religion. 
Some who may be convinced that executions cannot be 
justified as far as the mere interests of society are concerned, 
are alarmed lest their liberality should be found in opposition 
to the precepts of the Bible. Others who are not embarrassed 
by the question of scriptural authority are, nevertheless, of 
opinion that it is necessary for the protection of society, to 
make occasional examples of the highest class of offenders. 
Of course there are those who approve of capital punishment 
upon both grounds. The writer believes it will not be 
difficult to mitigate, if not to remove, the objection which 
opposes itself to the repeal of the penalty on the score of 
expediency. In order to maintain this objection, it is right 
to show that the punishment has the effect of deterring 

* [It seems proper, in laying this paper before our readers, to state that nei- 
ther the Society nor the committee to which the subject has been referred has 
come to any decision on the subject. It has been discussed in this Review by 
competent persons. See an article on ** Capital Punishment,*' (S L. R. 110.), 
by the late Mr. Justice Williams, as mentioned in his memoir (5 L. R. 191.) ; 
and also an article on the other side, hy an equally able person, 3 L. R. 433 — 
451.] 
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others from the commission of similar crimes. It is not 
pretended that vengeance forms any part of our social system. 
Again, the same objection of expediency goes to assert that 
the withdrawal of the scaffold would render human life less 
secure. There are, therefore, these doctrines to be combated : 
1st. That the punishment tends to prevent crime. 2ndly« 
That the repeal of it would produce personal insecurity. 

It is denied in this paper that these propositions can be 
sustained. As to the first, in order to strengthen this denial, 
it would naturally be expected that figures should be called 
in aid ; and certainly, however dry the detail may be, it must 
be allowed that figures cannot be left entirely out of the 
question. But it could be wished that a broader and more 
enlarged view of the matter were entertained. If every case 
could be judged of by its surrounding circumstances instead 
of remitting it to a tabular arrangement, a greater light 
would be shed upon the motives of great criminals than we 
can ever hope to gain from the mere use of numbers. There 
is, it is true, much labour and care requisite in order to 
become well acquainted with these matters in detail, but it 
may be suggested that the subject is one which demands the 
most minute inquiry at the hands of an intelligent govern- 
ment. Thus, the crime of Arson may be found to proceed, 
during periods of the prevalence of that offence, from the 
high price of bread, and, at other times, from ignorance of 
the doctrine of wages on the part of the agricultural popula- 
tion, and again, at others, to the pressure of temporary dis- 
tress. So, again, the ci^me of Robbery might be traced, during 
some of its worst calendars, to the circumstance of a recently 
disbanded soldiery. There is, once more, no crime so abun- 
dant in illustration upon this point as that of Murder. No 
figures can convey a reasonable idea of the various grades of 
offences which are deemed to be murders by the law of 
England. Each case should be the subject of careful com- 
ment, in order to arrive at a judgment, whether or not an 
execution for the particular crime charged would give hopes 
of increased safety to the community at large. It is, there* 
fore, proposed to consume but a small space in the considera- 
tion of figures ; — the more so because the abolitionists are as 
likely to adopt erroneous calculations to suit their views, as 
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the advocates for maintaining capital punbhmeiits. Still, nu-r 
meral statistics must not be entirely abandoned. Numbers, . 
correctly given, represent facts ; and if these facts lead to 
strong inferences, numbers are not without their value in 
favour of the argument they are employed to support. Thus, 
during 34 years of war, 478 persons were convicted in 
London and Middlesex for robbery, of whom about one-fourth 
were executed. During 41 years of peace, 1125 persons were 
convicted within the same jurisdiction for the like offence, 
and the executions were in a similar proportion. Here the 
different ratio of convictions during peace and war, the exe- 
cutions being the same, leads to the conclusion that there were 
circumstances independent of the use of the scaffold, which 
augmented or diminished alternately the catalogue of robbe- 
ries. This inference would be strengthened by the fact that 
in 1783, the year succeeding a great display of rigour in cases 
of robbery, the convictions for that offence in the Metropolis 
ascended almost to double of the preceding year, the numbers 
being in 1782 — 37, in 1783 — 60; so that the elements of 
peace or war, and not the arm of the law, seem to be the 
governing points of the discussion upon the head of Bobbery. 

So, again, the same results will be obtained upon review- 
ing the cases of Burglary, during the respective periods of 
peace and war. 

But it is with Murder and acts of personal violence that, 
for the sake of avoiding tediousness, we have principally to 
do. Murder and shedding of blood are the chief offences 
which our law views at the present day as deserving of the 
capital penalty. It may be added, that, of all convictions, 
that for murder is one which always threatens perilous conse- 
quences to the convict It is almost a truism to state, that, 
as a general practice, murder in England is not merely 
punishable, but punbhed with death. 

This penalty, therefore, on the score of expediency, may 
be said to have had in cases of murder a fair trial — to have 
been submitted to a reasonable test And here it may be 
remarked, that figures, so seldom to be depended upon in the 
hands of those who produce them with reference to this sub- 
ject, will be found in the case of murder, if ri^tly taken, to 
help the cause of the Abolitionists. They will help, not 
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merely as proofs of the failure of the punishment of death as 
a preventive, but also as evidence of the predominating 
number of acquittals when compared with other offences. 
Thus, in 1831, 57 persons were committed for murder in 
England and Wales; of these 38 were acquitted, — two-thirds ; 
against 5 no bill was found, only 14 were convicted, and all 
but 2 executed. But, in the next year, 1832, no less than 
66 committals for murder took place ; of these 41 were ac- 
quitted, against 5 no bill, — nearly two-thirds again, — and 
20 convicted, and all but 3 executed. In 1833 there were 52 
committals; 35 were acquitted, against 8 no bill, — more 
than two-thirds, — 9 only were convicted, and 6 executed. In 
1834, however, notwithstanding the great probability of exe- 
cution, greater than upon any other capital occasion, we find 
86 committals, 63 acquittals, against 10 no bill, — much 
more than four-fifths, — only 13 convictions, and all but one 
executed. It would not have been strange if after this a 
reduction of some magnitude, not merely with reference to 
the past year, but likewise to previous years, should have 
ensued. On the contrary, there were in 1835 not less than 
^7 committals ; of these 28 were acquitted and 24 convicted, 
against 15 there was no bill found, and nine-tenths, or 21 
were executed. In 1836 there were 65 committals, 27 ac"> 
quittals, against 18 no bill, and 20 convictions ; of these it so 
happened, by reason of the labours of those who objected to 
capital punishment, and who consequently submitted each 
case to strict investigation, that 8 only, — much less than 
half, — were executed. According to the rule contended for 
by many of those who advocate capital punishment, a large 
increase of committals might have been looked for; instead of 
which, in 1837, there appear to have been 35 only. 

The year of her Majesty's accession was crowned by the 
absence of violence. 

We will not detain the reader by many more figures. 
Another example, however, resembling that of 1837, occurred 
in 1839, when the number of committals amounted to 44 
only, although the executions of the previous year were only 
in the proportion of one-fifth to those convicted. In 1844 
the perseverance of the juries in acquitting was again signal- 
ised; for out of 75 persons charged with murder, no less 
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than 43 were acquitted^ and 1 1 had the bills against them 
ignored ; so that there remained but 21 convicts, of whom 16 
were executed. So in 1845, 41 persons were acquitted, and 
5 bills were ignored — the total amount of charges being 65. 
In 1846 you obtained but 13 convictions out of 68 charges, 
upon which 6 executions followed ; 55 escaped conviction for 
murder^ of whom many were doubtless let loose upon society, 
in consequence of the inexpedient severity of your law. 
During ten years — from 1821 to 1830 — there happened to 
be three of those years in which every convict for murder in 
England and Wales (omitting London and Middlesex), except-^ 
ing one, was executed. And in one of those years every one, 
1 3 in number, shared the same fate. In three of those years 
the committals for murder increased respectively from 71 to 85, 
from 60 to 73, and from ^6 to 83 ; and in the year when all 
were executed, the next year's catalogue of committals was 
augmented from 47 to 65. 

It is disclaimed here to confide in numerical calculations* 
We do not pick up five years in one period and seven in another 
to suit the argument we desire to espouse, but we look to the 
statistics of murder, almost, as it were, at random ; and pre- 
pared as we are to find years (and there are no doubt many 
such) in which the committals have decreased after a rigour 
of execution, we have, nevertheless, no difficulty in referring 
to others which show a different sequel. Hence it is that a 
shade of doubt imperceptibly intrudes, itself as to the pro* 
priety of executions on the ground of expediency, or security 
to society. When figures are consulted, they do not seem to 
elicit those truths which our legislators of former days appear 
to have anticipated. And if we cast our eyes upon the trials 
for murder with a broader survey than through the medium 
of numbers, we shall find, perhaps, still greater difficulty in 
giving our adhesion to the punishment of death. 

The test now offered is the surrounding circumstances of 
each case. Beferring to the executions from 1689 to the 
present time, nearly one-third appear to have been the fruits 
of passion and quarrel If it were possible that the gallows 
could be made to rest upon the eye of every man when he is 
on the brink of committing a murder, it is reasonable to be-* 
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lieve that in many cases he might be deterred by the terror 

of the apparition. 

But that an impression so salutary is ever present to the 

minds of persons who lose their reason in a torrent of anger, 

may well be a matter for scruple. 

Another large proportion of these deaths was the conse- 
quence of burglaries and robberies. Undoubtedly there 
are timorous men amongst robbers as well as amongst others. 
And some thieves, doubtless, who would not hesitate to 
attack a house or an individual, might spare the inmate or 
the traveller, through fear of the consequences. But that it 
is not so generally, the history of our criminal courts and the 
relations of newspapers abundantly testify. Men, and espe- 
cially men in England, in the lower walks of life, are brought 
up with a hardihood and power of endurance which engender 
in them a habitual disregard of personal danger. And it is, 
therefore, not to be wondered at, that when resisted in their 
attempts to plunder, they should in many instances repel the 
defence with violence. 

Those executions which have accompanied murder perpe- 
trated in order to escape apprehension, or for the purpose of 
a rescue, belong to the same principle. There have been 
several instances of murder arirang from drunkenness. 
Drunkenness, according to the law of England, aifords no 
excuse for crime ; but it may admit of discussion, how far 
execution done upon an individual bereft through dunken- 
ness of his understanding, is likely to restrain other indivi- 
duals either from drinking to excess, or committing deeds of 
violence when in a state of frenzy from intoxication. The 
cases of infanticide are so numerous, and the impunity which 
surrounds the murderess so extensive, that it is scarcely 
necessary to pause upon this species of crime. The punish- 
ment of death is so rarely carried out in these cases, as to 
make it desirable that infanticide should be withdrawn from 
consideration upon the discussion of this point of expediency. 
Concerning murders committed through absolute barbarity 
or wantonness, of which there are some instances, it may be 
said, tliat executions would rather have a tendency to harden 
the morals of such as might be possessed of such feelings, 
than to arrest their obduracy. Murders from motives of 
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jealousy should be classed with acts of insanitj. Murders 
arising from brawls or public riots are^ for the most part» the 
offspring of sudden heat and excitement; and an execution 
grafted upon conviction for such murders can hardly be 
quoted as an example of expediency^ since popular displeasure 
is ever prone to hasty and unforeseen impulses, and upon very 
slight temptations. Probably the only case in which the fear 
of the scaffold might ensure its object would be found in the 
instances of pure malice — not constructive malice, but that 
deliberate issue of hatred which prompts the bad man to 
destroy his victim by a design previously thought upon and 
arranged. Such men are in general cowards ; and the di^ad of 
death might, by possibility, alarm men of that stamp in their 
criminal progress. But the number of such cases is very 
limited, scarcely reaching one^twentieth of the i^gregate 
amount of murders, and it would scarcely be advisable to 
retain a punishment of doubtful efficaey, in order to accom* 
plish a partial good which, after all, might be but imaginary^ 

It is, therefore, scarcely to be collected from tables, or 
from the history of the circumstances of each case, that a 
capital execution is meritorious by reason of its expediency in 
regard of our social relations. 

. It may, however, be contended, that if the punishment of 
death be abolished, so great a restraint would be removed from 
the minds of bad men in general, as to produce an increase 
of bloodshed. Assuming that executions do not prevent 
crime T~ allowing for an ample display of clemency — it i^ an 
objection that if you take away the shadow, however faint, of 
the highest penalty, you will give the rein to the passions of 
individuals, and throw open the field to violence. You may 
also compel a future generation to renew the punishment of 
death, and make, perhaps, an addition to painful soenes which 
might be spared by the continuance of a salutary terrorism. 

This seems to be an objection of weight, and due credit 
shall be given to it. Lord John Bussell has expressed him- 
self to that effect in the House of Commons, and the sugges- 
tion undoubtedly claims attention, fortified as it is by the 
opinion of Paley. The first answer, however, which a person 
desirous of making the abolition of capital punishment uni- 
versal could offer to this objection might be, that in very 
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nian^ years the leasened number of executions for various 
offences has not increased the number of offenders. Thus it 
was in the case of robbery ; — during 1823, 1824, and 1825, 
the number of executions was materially diminished. Yet, not* 
withstanding this leniency, the year 1825 shows the smallest 
amount of committals for robbery for at least ten years. So 
in burglary ; in the year 1824, the executions amounted to 
half only compared with the list in 1821 ; but the committab 
for burglary in 1825 were far less than in 1821, when the 
executions were double in number. It is proper here to 
guard against the fallacy that, because the committals and 
convictions of the year following an increase of executions 
are found to have been upon some occasions lessened, there- 
fore, that the executions have necessarily been the cause of 
the decline. The executions are in proportion to the con- 
victions, and have no necessary alliance with the committals. 
If, indeed, it were universally the fact that committals for a 
particular offence invariably declined or augmented according 
to the progress or forbearance of executions, there might be 
a reason for hesitation as to the expediency of the more severe 
punishment ; but when we find fluctuations so constant as to 
make it a matter of great doubt whether many other circum- 
stances besides the scaffold ought not to occupy a principal 
part in the discussion, it seems far too much to assume that 
death has so great an influence in preventing crime as some 
have supposed. 

Again, the offence of horse-stealing has not increased, 
notwithstanding the repeal of the capital penalty. The 
tables from 1832, when the mitigation took place, may be 
cited as a proof of this assertion. Cattle-stealing has been 
found, according to the same authority, susceptible of an 
increase in some years; in others, it has declined below the 
list of some years when the punishment of death was in vigour. 
Sheep-stealing appears to have increased. And the same 
may be said of rape. But it must not be concealed, that 
both these offences were gradually advancing in numbers 
during the prevalence of the capital law. It is, therefore, 
not quite certain that they might not, as now, have increased 
in the presence of a continuance of the punishment of death. 
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Arson^ again^ decreased considerably for five years after the 
repeal of the capital punishment in 1837* It did not remain 
stationary and then slowly decline, but it at once fell below the 
amount of the four years preceding the repeaL In 1843 this 
crime became augmented, — in 1844 it more than doubled, — 
in 1845 it fell again as to the committals from 217 to 78. It 
is suggested that the proposition above made, that arson de- 
pends in a great measure upon the presence of particular cir- 
cumstances or temptations in the country at certain periods, is 
not entirely unfounded. There are evidently more temptations 
to crime in some years than in others ; circumstances incident 
upon particular occasions are more frequent at different pe- 
riods; and it may be fairly questioned whether such temptations 
and circumstances do not afford as good a clue to the increase 
or diminution of offences, as the tabular catalogues of commit- 
tals, convictions, and executions. However, once more, as to 
murder. It happened, that in 1837 (the year after the execu- 
tions for that offence began to be mitigated) the number of com- 
mitments reached thirty-five only, being almost the smallest 
amount known for a long series of years. And, notwithstand- 
ing a continued disposition to clemency on the part of the exe- 
cutive, the committals did not exceed the average until the exe- 
cutions again assumed a higher proportional figure. To assert 
that because executions increased committals again occurred 
more frequently, would be ridiculous; but nevertheless, if, 
during a number of years, the commitments for murder did 
not increase in the face of an increased display of mercy ; — 
that fact, as far as it goes, is an argument to show that the 
public security was not endangered by a practice nearly akin 
to the abolition of the punishment of death, namely, a consi- 
derable mitigation of it. 

And then, again, if the committals for several offences in 
respect of which the penalty of death has been abolished^ 
appear not to have sustained any advance beyond what might 
have been anticipated from the increase of population, and 
the greater readiness to prosecute, to say nothing of the 
gradual increase of some crimes whilst the higher punish- 
ment was in full force — another argument seems to be found 
of suflScient value to justify the supposition, that crime would 
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not necessarily become more frequent if a less punishment 
than death were in all cases substituted. As an additional 
proof of the probabilities of conviction, and consequently of 
punishment, a comparison of acquittals during those years 
when horse-stealing ceased to be capital, might be instituted 
with some degree of success. But as the comparison could 
not be carried on with a favourable issue with reference to 
other offences, as sheep-stealing and rape, it seems proper to 
admit that, as a general principle, acquittals have not 
diminished in consequence of the repeal of capital punish- 
ment. Although, if the penalty for murder were less than 
death, it is impossible to avoid a strong impression that juries 
would convict upon several occasions when, under the present 
law, they give the prisoner the benefit of their doubts and 
fears rather than consign him to the grave. 

A brief summary of the above is, 1. That the punishment 
pf death can scarcely be regarded as a preventive of crime. 
2. That the absence of the punishment of death would not 
prove to be an incentive to crime. 

It has been said, that some persons, who might be per* 
suaded of the expediency of total abolition as far as the in- 
terests of society are concerned, might, nevertheless, entertain 
religious scruples as to the propriety of such a change. Some 
there are who, reluctant to look boldly at the arguments 
against capital punishment, avail themselves of the theological 
question in order to silence their antagonists. 

It is desirable to examine the religious objection without 
shrinking from the responsibility which attaches upon such a 
criticism* Still, theological disquisitions are much to be 
deprecated. They rarely, if ever, succeed in procuring a 
unanimous verdict. 

On the present occasion, however, there happen to be some 
few texts of Scripture so much relied on by those who would 
continue the punishment of death for murder, that it becomes 
necessary to give attention to the passages of Holy Writ thus 
referred to. The sixth commandment — " Thou shalt do no 
murder" — may be cited. But to this commandment no tem- 
forsl penalty at all is attached.. It stands, in common with 
other commands, as a prohibition. As it is laid down with- 

VOL. XI. K 
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out comment^ it might apply as well to the executionec <^ 
the English law as to the assassin. 

Many persons, however, quote the whole Jewish ritual 
in aid of their exposition of this command. It is appre* 
hended that the Jewish law must be laid entirely out 
of the question. Under that code capital punishment wsub 
inflicted for many offences besides murder. It was oiv 
dained against the gatherer of sticks on the Sabbath, and 
against the disobedient child. It threatened the manslayer 
as well as the murderer. It was a theocratic volume, 
whose precepts were intended for the people of the Jews, 
and the strangers who dwelt amongst them. It required 
two witnesses in every capital case ; it admitted of no re^ 
prieves ; it scarcely contemplated the execution of an inno* 
cent person, because the evidence in support of a conviction 
was partly supernatural ; it prescribed the mode of pudish* 
ment ; and, what is still more important, it made sacred the 
law of measured retaliation and retribution. With this law 
of justice, the Saviour, who came to mitigate the law, found 
no sympathy. He declared, that the principle of " an eye 
for an eye, and a tooth for a tooth," was at an end, and that 
the prerogative of mercy should succeed to the rigour of 
judgment. Si8 warning, also, to St. Peter, that ^' They 
who take the sword shall perish by the sword," is evidently 
intended to represent the ordinary consequences of violence. 
We must, therefore, submit, that the Jewish law must be 
abandoned as a model for such as profess the Christian fiwth. 
Besides, it seems inconsistent for us, who have been accuse 
tomed to punish theft of all kinds with death (a practice 
quite in opposition to the Jewish ritual), now, at the last 
moment, to invoke that same ritual in order to uphold our 
code as to murder. 

Passing by the Jewish law then, we find that there i« a 
text in Genesis ^yhich commonly attracts attention. It is 
this: — *^ Whoso sheddeth man's blood, by man shall his 
blood be shed; for in the image of God made He man." 
Gen. ix. 6. This is the passage relied on. We must take 
leave to ask aid here from the context. " Flesh with the life 
therecrfi which is the blood thereof, shall ye not eat."— 
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Verse 4. *^ And surely your blood of your lives wffl I 
require ; at the hand of every beast will I require it, and at 
the hand of man ; at the hand of eviry man's brother will I 
require the life of man.*' 

Now we certainly do not maintain the command as to 
abstaining from blood with strictness. There is no law here 
to enforce it. Beligious or educated persons may comply 
with its dictates ; but the public at large are neither coerced 
to obey it, nor are obedient to it We have no law on 
our statute-book which will compel a person to destroy a 
beast which has caused death. To be sure^ if the owner has 
had notice of any mischief which might be fairly anticipated;' 
he is guilty of murder if he allow the animal to be at large* 
But if there be a neglect to Ull a beast which has inflicted 
a deadly injury, the Criminal Law is supine upon the sub- 
ject. Yet the Hebrew word sigmfies, ** to make inquisition/' 
But we are not even obedient to the law in the case of actual 
murder* If there be a flaw in the record, however slight, 
and however clear the evidence of murder, the prisoner must 
be submitted to the chances of another prosecution. If there 
be a tittle of evidence omitted at a trial which might have 
been produced, the prisoner, upon the second trial, although 
acquitted on the first trial through a mere informality, may 
hisist upon that acquittal, and cannot be tried again. If the 
Government should, upon a conviction, consider the ca^e to 
be one which is deserving of mercy, they do not hesitate to 
recommend a reprieve. 

There seems, thus, to be an end to the inquisition for blood 
mentioned in the ninth chapter of Genesis. 

Whence, then, this disregard of a law which was intended 
to be a strict ordinance in favour of life? The answer is; 
that inasmuch as compensation for life was, for some time 
before the r^ign of Alfred, a matter of money-barter, that 
monarch distinguished between wilful murder and involun- 
tary homicide, and prescribed death as the punishment for 
the former. He drew from the page of Genesis as to murder, 
and from the Jewish Law as to manslaughter. But there is 
no mention of wilful murder, as such, in the ninth chapter of 
Genei^. • There is nothing in that chapter to deny the con* 

N 2 
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elusion that manslaughter, chance-medley, or other casual 
killing, were not, equally with murder, under the ban. The 
blood shed was required at the hand of man«. The meaning 
of this is explained in the next sentence to be, at the hand of 
every man's brother. Now, in Hebrew, the word for ** bro- 
ther,'* rarely means ** countryman ;" it means ** brother,** 
*^ cousin," ** relation." This meaning exactly conforms witk 
the Eastern customs of the present day.. The command waff 
particularly addressed to the inhabitants of the East. At 
the time of Noah's regeneration from the flood of waters, it 
became, as it were, indispensable that the life of man should 
be under peculiar protection. Not only might society haye 
otherwise been much lessened, but, in moments of tempta- 
tion, men might have been led to commit acts of outrage 
amongst themselves. As soon, therefore, as blood was shed, 
it became the custom to demand a life in return. This habit 
soon degenerated. Another life than that of the murderer 
satisfied the injured relative. And money or goods came at 
length to afford an adequate compensation. In England, 
however, if a brother or relative were to fulfil the positive 
command of the Scripture, he would be amenable to the 
English Law for murden Once more : the punishment was 
to be immediate. Even under the Jewish ritual, the man- 
slayer fled with all haste to the City of Refuge. So fled also 
the manslayer, under Bang Alfred's law, to the Sanctuary. 
But, in England, we permit weeks, and months occasionally, 
to pass before the demand of justice is appeased. In the mean- 
time, we strive to fit the convict for another state. If the efibrt 
be successful, we send him, according to the Christian falth^t 
to Heaven. K we do not, there is a large body amongst us 
who believe in future rewards and punishments, and who will 
be apprehensive as to the future happiness of the person exe- 
cuted, and dying impenitent. Under the law of justice, no 
doubt this summary dealing was justified. Under the Christian 
dispensation, however, it may be matter for remark how far we 
are sanctioned in destroying a being who exhiljlts no sign of 
repentance, or how far we ought to do so, if his contrition is 
ample and unquestionable. In the one case, we put to death 
a sinner ; in the other, a saint. It is, therefore, submitted. 
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that the passage In Genesis does not apply ; and that we lire 
bound to the discussion of the subject independently of that 
text.. 

There is another text which is sometimes mentioned as a 
guarantee for capital punishment^ Bom. xiii* 4» : — *^ He 
beareth not the sword in vain, for he is the minister of GoD> 
an avenger to execute wrath upon him that doeth eviL" 

It is much to be suspected that this text has reference to 
epirituaL punishment by the Apostles and early elders of the 
church. But as eminent commentators consider it to refer 
to temporal punishment^ and as the word " fiaycup^L^ signifies 
literally a sword, it must be assumed here that the Christian 
disciples were not, either " for wrath or conscience sake," to 
place themselves within the power of the Boman or Pagan 
magistracy* These magistrates were ministers of God, but, 
at the same time, avengers. Now vengeance being no part of 
the Christian religion, it is evident that these Pagan magis- 
trates were merely endured by Providence for wise purpose^, 
and that if they bore the swprd, it by no means followed that 
Christian ministers or magistrates should bear it likewise. 
Indeed^ the tenor of the New Testament being adverse to 
vengeance, and — it being a maxim that the Scripture is 
never inconsistent with itself — it must be understood that 
the Boman punishments were tolerated by the Deity for the 
control of Pagan offenders, but that if Christians should so far 
forget their creed as to commit evil, they must expect to full 
under the stroke of foreign violence. To hold otherwise, 
would be to justify the Boman tribunals in carrying out the 
edicts of persecution against the Christians. The judges of 
these tribunals, when they condemned Christians, could not 
by possibility have been God's ministers or avengers of evil. 

Lastly, there may be some who, not materially fettered by 
the doctrine of expediency, nor hindered by the difficulties 
of theological controversy, are yet impressed with a feeling 
of alarm, if not of dread, at repealing the punishment jof 
death for murder. It is worthy of suspicion that such a 
prejudice in some measure partakes of superstitious feeling. 
A little acquaintance with the past, and reflection upon 
present events, will probably go far to remove the objection. 

H 3 
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Wfadt Wtmld %e said at ihk hem if x woman with a hiahf at 
the breast wese^ to : be hung for robbing a shopkeeper in 
Ludgate Street ? Yet such an act took place in the reign of 
George ir. If the infant should haye died^was not this 
eic^Utten* a breach of the 6th cbnnnandment, '^ Thou shait 
d6 no murder ?" - What would be said now if aii old man of 
seventy-four of insane mind weire to be put to death for 
shooting at ft neighbour, no mortal injury havhag resulted ? 
What wbuM be said if a man were hung for stealing a sheep ? 
In fact, if we compare the crime of & poacher who has 
destroyed a gamejceeper, or a case like that of Captain Moir, 
— of uneooled passion, —with that of a man striving to drown 
Ms own: father, or one of too frequent occurrence, extreme 
cruelty to young persons, we cannot but be allowed to pause 
before we ^adtnit that the accomplishment of the intended 
inurdcir shotlld be the sole guide of measuring the punishment 
for these xiespeictive crimes. It may be ^d that the age. is 
more enlightened. But if we look back with disapprobation 
upon the deeds of the past, why diotdd not posterity regard 
us likewise with surprise for our perseverance in a practice 
which so many inen of intelligence and humanity have long 
Condemned? Hiat nmst be an irrati<mal h<»rror which has no 
better foundation than undefined apprehension* We propose, 
therrfore, 

L That caj^tal punishment is not expedient. 

Ilr That the absence of it will not be productive of crime. 
. III. That the Scripture forbida rather than sanctions the 
punishment of death. 

Some brief remarks upon the inexpediency of this punish- 
ment shall close the paper submitted to the Society. 

First : if any penalty could have been contrived of a cha- 
racter calculated to injure the cause of honesty and upright- 
ness, the punishment of dealli seems to be that penalty. 
Whatever of sympathy, of interest, of anxiety, is expressed 
at a trial for a capital ofience, is not for the object of the 
' violence, but in favour of the person who has occasioned it. 
•Judge, jury, and spectators are engaged on the behalf of the 
being whose life has been placed in jeopardy by the act of 
•outrage with which he is charged. .The same solicitude 
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precedes his sentence and accompanies Iiim to the grave, or 
cheers his acquittal, and forgets his crime. Yet the offence 
m question is often the most prejudicial to society — often of 
a savage character, and least of all things, considered by itself, 
entitled to win any friendly interest in favour of the accused. 
The recent trials for treason in Ireland afford a strong proof 
of this suggestion. An universal sentiment of compassion 
pervaded the community upon the conviction of persona 
whose conduct admits of but little palliation, and whose 
objects were as mischievous as the means used for promoting 
them were violent. Had the punishment been less than 
death, the convicts would neither have been deified nor 
canonised. The chartists have lately been visited with a 
severe judgment in England ; but the penalty being less than 
capital, they meet with little sympathy beyond the limits of 
their own body. The quiet citizen who receives the stab, or 
the fiimily whose relation has been torn from them by the 
hand of the assassin, are the persons who really merit the kind 
consolations of the public These mercies are, in a great 
measure, transferred to a man of evil passicms which have 
borne the wortt fruit. That just indignation which ought to 
wait upon crime (the true morality of criminal jurisprudence) 
is extinguished in the greater horrors of the scaffold and its 
incidents. It is not expedient nor proper to look up6n a 
blood-stained offender, or upon a disturber of the public peace, 
with solicitude, if not with admiration ; but whilst the punish- 
ment of death continues, it will, probably, be in vain to arrest 
the feelings of the multitude or the regrets of thinking men. 
It is, moreover, a hardship upon the public that the extreme 
pains which are applied to make sure the identity of a murderer 
so frequently end in unrighteous acquittals. The reason and 
motives, however, are probably correct. The punishment of 
death is irreparable ; whereas, if the penalty were less, a dis- 
covery of innocence might produce a partial compensation to 
the sufferer. 

Another general observation is, that as long as this con- 
viction endures, the rich will ever be in advance of their 
more humble countrymen. It is not easy to disguise the 
fact> that rank and affluence will confer powers in nearly 

N 4 
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every condition of human life of which ihe poor, man can 
never avail himself. The means of proving innocence are 
often more dependant on pecuniary means than a casual 
observer might suppose. 

Had not duelling been^ as it were^ annihilated by the 
opinion of the rich, the course of the law upon that subject 
would have been cited as an instance in proof of the com- 
parison above suggested. It is in vain by assertions of the 
law's integrity and impartiality to controvert this position : 
the moral sentiment of equal justice is very good, but as soon 
as we look to facts as well as theory, the preponderance of 
wealth reveals itself with a strong result of lucky chai^ces ancl 
occasions. 

It may, again, be remarked, that as soon as the fatal 
penalty slmll be withdrawn from the statute book, the 
number of acquittals for murder will, not impipbably} decline ; 
and, consequently, the greater certainty of punishment — and 
of that punishment which the majority consider a greater 
punishinent than death — will be, to some extent, a gua- 
rantee of the public safety. Moreover, notwithstanding the 
calm philosophy of the judicial bench when an innocent 
person is known to have suffered, (it is by no means so un- 
common an event as some suppose), juries are by no means 
90 collected upon the event of such a misfortune. The ezecu* 
tion of an innocent man has embarrassed many verdicts ; an4 
acquittals have followed in cases where, had the punishment 
been less heavy, escape would have been next to impossible. 

Indeed, it is not to be supposed for a moment, that the 
numerous committals for murder followed by acquittals and 
ignored bills have for the most part no foundation. This 
result can only be accounted for upon one principle, and it is 
that the dread of mistake has its due influence upon the minds 
of conscientious or timid jurors. 

There is one other observation. It seems that there would 
be an improvement in our present, tone of education, if it 
should transpire through the questions of pupils that there is 
no law in England which permits crime to be avenged by the 
shedding of blood. The mind is naturally led to compare 
the present with the past ; and the sacredness of human ^ust* 
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ence, guaranteed by the law, comes forward in bold aspect as 
an encouragement to peace and gentleness of demeanour. 
The instructor also, if a wise man, will derive much consola* 
tion from the change; since, wlulst he is inculcating the 
Christian principle, he will have no fear of a check through 
the unwelcome publicity of an execution. 

Since, therefore, we have the authority of the highest 
Being, who abstained from taking the lives of Cain and 
Lamech, — for niitigating the severity of our code, — since the 
expediency of shedding blood as a preventive of crime ap- 
pears to be doubtful, — since the greater lights of know- 
ledge which have shone upon the present century would 
seem to cheer us in abolishing a penalty which no man de« 
lights in, — and admitting that homicide is justifiable both on 
the part of government and individuals in self-defencey — it is 
hoped that life, which was never created by the wisdom of 
man, will soon cease to be placed at the disposal of his judg-> 
ment, and that further opposition will be withdrawn from 
substituting a punishment restraining liberty, which, whilst 
it is ever formidable to a hardened offender, yet retains 
within its limit the element of reformation. 



ART. XI. — TENANT-RIGHT. 

We discussed, in our November number of last year*, what 
we must ever consider one of the most important questions 
of the day, we mean that which is commonly known by the 
ill-sounding name of tenant-right. We then endeavoured to 
establish four cardinal points : first, that no law ought to in- 
terfere with the clear and indisputable right of every landlord 
to let his own land on his own terms ; secondly, that when a 
landlord prescribes no terms in writing, the law should pre- 
scribe such as will in the long run promote good cultivation ; 
thirdly, that the existing law, by permitting a landlord to 

» 9 L. B. 133, 
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turn out.hifi tenant^ tinlesa protected by a lease on a six 
months' notice to quit, without making any allowance for 
drainage or other permanent improvement made by thfi tenant, 
instead of encouraging discourages good . cultivation ; and 
fourthly, that a law of an opposite character; — a law which, 
in the absence of any written stipulation to tte contrary, 
gave the outgoing tenant fair compensation for all peimahent 
improvements, beyond what the orditiary course of good hus- 
bandry requires, for which the outgoing tenant had not, at 
the time of quitting, received a remunerating return, would^ 
by encouraging enterprising cultivation, be beneficial to all 
parties concerned; — ^^to the landlord, because it is by enter* 
prising not listless cultivation that rents are paid, — to the 
tenant, because it is by enterprimng not listless cultivation 
that profits are made, — to the labourer, because it is by en* 
terprising not listless cultivation that employment is furnished, 
*=— and to the public, because it is by enterprising not listless 
cultivation that food is supplied. 

We took the utmost pains, on that occasion, to enforce our 
first proposition, — namely, that no law ought to interfere 
with the plain right of the landlord to let his own land on 
his own terms, provided only that he did it in writing. We 
knew that there were zealots for tenant-right who desired to 
make the law imperative^ — who were so infatuated with love 
of their own nostrum, that they would not allow any land- 
lord to decline it; and we quoted the language of Mr. Hutley, 
who, when asked by the Agricultural Customs Committee, 
"Would you make it imperative on the landlord that he 
should let his land subject to certain covenants?" answered, 
"Yes;" and that of Mr. Outhwaite, who, when asked, 
f^ Should the tenant and landlord have power to keep them- 
selves out of the operation of the law by agreement?" 
answered, " No." But we quoted such foolish opinions 
merely for the purpose of denouncing them as tyrannical and 
absurd. We adhere to those sentiments; and we do so the 
more because we feel that, whilst the best chance of obtain- 
ing, a new law is the not making it imperative, its not being 
imperative will not make it less, useful if it be a good law, 
for then all men will acquiesce in it ; and will entirely take 
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die stiz^'-ont of it if it be a bad law^ for then e^rery landlord 
mil sobetitiite foc^ it bis own agreement, either wholly or to 
such extent as experience may show to be desirable. Our 
intention then was, and still is, to make the law not an 
emperor to command, but a consul to advise ; and, if its 
advice be bad, to leave every landlord in the kingdom to 
reject it, provided only that his rejection appear in the form 
iof lease or i^reemeni It was no part of our view to set up 
law against agreement: all we wished was, to set up law 
against law, — a good law against a bad one, — a law of justice 
against a law of injustice, — a law of encouragement against 
a law of discouragement, — a law of compensation against a 
law of forfeiture ; leaving, in every case, to the landlord the 
same right of substituting injustice for justice, discouragement 
for encouragement, forfeiture for compensation, which be now 
indisputably possesses of substituting justice for injustice^ 
encouragement for discouragement, compensation for for* 
feiture ; and which, if he be a man of sense, he constantly 
exercises, by inserting in his lease that the tenant shall have 
such compensation for permanent improvements as the custom 
of the neighbourhood warrants. Of course, if such a law as 
we contemplate were passed, and the landlord were haunted 
by the fear of being injured by his tenant's improvements, 
notliing would be so easy as to insert in his lease or agree- 
ment such a clause as this : — 

" And it is hereby further stipulated, that the tenant shall not, 
cm quitting, be entitled to be paid for any outlay on the farm, ex- 
cept such as ha3 been made thereon according to the usual and 
ordinary course of good husbandry, during the six months next 
preceding the day fixed for his quitting possession ; and particu- 
larly that he shall not be allowed any compensation for draining or 
other permanent improvements, unless the same shall have been 
previously sanctioned by the landlord in writing." 

To explain our second proposition — that, where the land- 
lord had not prescribed any terms in writing, the law should 
prescribe such as would, in the long run, encourage good cuU 
tivation — would be equivalent to drawing a lease in the form 
•of an act .of parliament, to which we do not feel ourselves 
equal, and which, if drawn, would not be very suitable to 
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our columns. We will therefore preseni our readers with 
the following paper, which was extensively drcuLited amongst 
the members of both Houses last session. 

Sketch 1 of an Act to establish Tenant-Right in Conformity to the 
Principles suggested in an Article in the * Law Review ' for 
Nov. 1848, Vol IX. p. 133. 

Whereas bj the law, as it at present stands, no tenant farmer is 
entitled, unless bj special agreement, to remove buildings or ^il* 
tures from land, even though put up at his sole expense, or to 
have any outlay on his farm paid for, except such as has been 
made bj him during the six months next preceding his quitting 
the farm, and such law tends to discourage cultivation, and it is 
expedient to alter it. 

1. Be it 8cc., that all buildings and fixtures put up bj tenant 
farmers at their sole expense, though affixed to the freehold, shall 
be deemed the property of the tenant farmer, and be removeable 
by him at any time during the tenancy: provided, that any 
damage done in the removal shall be repaired by the tenants 

2. That all unexhausted improvements, made on the farm 
during the tenancy, whether by the purchase of artificial manures, 
or by the purchase of food for cattle, sheep, or other animals, fed 
on the farm for sale, or by draining, marling, claying, chalking, 
or otherwise amending the soil of the same, shall, at the termina- 
tion of the tenancy, be valued and paid for to the outgoing tenant 
by the incoming tenant or the landlord, unless there he some written 
agreement between the landlord and tenant to the contrary. 

8. That, if, in cases where unexhausted improvements are to 
be valued and paid for, disputes should arise between the outgoing 
tenant and the landlord or incoming tenant, as to the sum pay- 
able, each party shall name a valuer to value on his behalf ; and 
the valuers so named shall, before entering on their valuation, 
name their umpire out of a list of umpire valuers, appointed in 
manner hereinafter mentioned, and tlie valuation of such valuers 
or their umpire shall be binding and conclusive. 

4. That it shall be the duty of the magistrates, assembled at 
Quarter Sessions, to make out a list of umpire valuers for each 
county of England and Wales, not exceeding in number one for 
every 50,000 acres of land in such county, and cause such list to 

* This paper is merely intended to give the outline. Probably mudi filUng- 
vp would be wanted to complete the design. 
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be published in two or more such local newspapers as shall, in 
their judgmenty have the greatest circulation in the county, from 
which list all umpire yaluers shall be taken* 

5. That no alleged unexhausted improvement shall be valued, 
unless such specification thereof as next mentioned shall have been 
made out, and delivered to the landlord or his agent at or before 
the second rent day after the alleged improvement shall have been 
made. 

(Non. — This clause would operate m a eonstent reminder of landlords to 
proiride by special agreement against claims which might appear to them un- 
leasonable.) 

6. That every such specification as before-mentioned shall spe- 
cify the alleged work done or purchase made> and the time when 
done or made, the price paid, the names of the persons to whom 
the price was paid, and such other particulars as the landlord or 
his agent shall from time to time by written notice require of his 
tenant. 

(NoT&-.It Is very improlNible that either fraudulent or unreasonable claims 
would be put Ibrward, whilst the firiendly connection of landlord and tenant was 
still subsisting; though the putting forward an unreasonable ciaim, when the 
connection is broken off, or is about to be broken off, is common enough.) 

7. That, if it shall appear to the valuers to be necessary, in 
order to ascertain the truth of any statements contained in such 
specifications, they shall have power to require of the tenant 
farmer an affidavit of the truth of the statements contained in his 
specification, and to call witnesses before them, and examine them 
on oath as to the facts therein alleged. 

8. That [a clause to be inserted to enable the umpire valuers 
to lay down from time to time any rules of valuation, as to which 
tliey might be unanimouSy and to make such rules binding. 
Under such a clause a good system of valuation would gradually 
grow up.] 

9. That, if it shall appear to the valuers or their umpire, that 
the tenant shall have made any false and fraudulent demand, in 
respect either of works alleged to have been done but not done at 
all, or not done honajide according to specification, or in respect 
of food or manure alleged to have been bought, and either not 
bought at all or bought at a lower price, or in any other way, it 
shall be their duty to declare his claim for compensation for 
alleged improvements to be forfeited. 

10. That, if the landlord shall have an interest in the land less 
than ownership in fee-simple, and it shall be inconvenient to him 
to pay the sum allowed for compensation to the outgoing tenant. 
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he sliaU be at liberty to grant to him a debenture for the ram so 
payable, which shall be a charge on the land, and shall bear soch. 
interest as that the sum due, with interest at 4 per cent., shall be 
piaid off in years from the day of granting the same. 

11. That it shall be the duty of the valuers to value the dib^i^ 
dations on the farm, if any, and to set the amounty when ascer« 
tained, against any sum allowed for unexhausted improvements. 

C. F. 

We prefer tbe above to any act that hao yet been sug^ 
gested either by Mr. Pusey or any of those members who 
have supported his views. With regard to buildings and fix- 
tures, the Sketch deals with them strictly according to justice. 
It allows the person who put them up and paid for them to 
take them away. It neither authorises the tenant to force 
them on the landlord or incoming tenant/ who may not want 
them, nor does it authorise the landlord to say, " Though I 
paid nothing for them, they are mine by forfeiture." It 
makes no provision, it is true, for cases where buildings are 
niade at joint expense ; nor is it necessary that it should ; 
for, where both parties are willing to contribute, the same 
bargain that settles the contributions will settle the final dis- 
position. With regard to unexhausted improvements, the 
difficulty, no doubt, is great ; because an unexhausted im- 
provement cannot, like a building, be severed from the land. 
On the one hand, it seems hard to enable the tenant to make 
an alleged improvement, abandon the tenancy, and then 
extort the estimated value from the landlord; but, on the 
other hand, it is hard on the tenant that he should be tempted 
by the natural desire of profit (profit to go on year after year 
if the tenure do but continue) to make an improvement, and 
then allow the landlord to turn him out without compensa- 
tion : it is also hard on the labouring classes that tenants 
should be deterred from making improvements which would 
give them increased employment ; and equally hard on the 
public that it should be deprived of that food which better 
cultivation would produce. We cannot but think that the 
above paper trims dexterously between these contradictory 
hardships. On the one hand, it leaves it open to the landlord 
to specify his own terms ; and, on" the other, it says, if the 
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]aiidl(»d be too idle to i^escribe sjkj, valuation by arbitration 
shall perform that duty which landlord indolence has left un«- 
done. In this respect the Sketch follows the analogy fur- 
nished by the ordinary rules of law. A customer orders 
goods of a tradesman without agreeing as to the price. This 
is an act of indolence on both sides ; for neither should the 
customer buy nor the tradesman sell without agreeing as to 
the price. How does the law provide for this defect ? By 
reference to a judge and jury^ — in other words, by valuation. 
Witnesses^ who profess to know tiie value, are examined ; — 
some say it is one thing, some another ; and the jury, who 
know nothing about the matter, are forced to a conclusion by 
hunger, thirst, and imprisonment. This is a rough though 
effectual method. The method prescribed by the Sketch — 
valuation by skilled men, one selected by the outgoing, the 
other by the incoming tenant, and a tertitis interveniens in 
case of disagreement — seems a better arrangement, built on 
the analogies of the ordinary law; and it has this great 
merit, that, whilst it professes to provide against the indo^ 
lence of the parties concerned, it does not pretend to inter- 
fere with their vigilance. If they have settled the price, — 
though the price insisted on by the landlord and submitted 
to by the tenant be 0/. 0«. Ocf., — it contents itself with won- 
dering at the landlord's folly, and exclaiming, *'A wilful 
man must have his way I The poor gentleman will have 
tiie pleasure of seeing his land worse cultivated than his 
neighbours';" and so the matter ends. 

In making its arrangements, the Sketch contemplates three 
difficulties, often referred to, as hard to be overcome, and to 
which we ourselves referred in our former article : — 1st. that 
of procuring fair valuers or arbitrators ; 2nd. that of prevent- 
ing false claims being put forward and supported by false 
evidence ; and, 3rd. that of enabling a landlord without capital 
to meet a demand for the amount of the valuation. 

As to the first, it has often been said, that under a system 
of valuations each party names a valuer, pledged to support 
his views, and, when the two valuers are called upon to name 
their umpire, they cannot agree, the discusmon ends in a toss 
up for choice, and the winner of the toss names a valuer, as 
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prejudiced as himself, and that the result is a yaluatio& very 
unfair, one way or the other. The Sketch proposes to meet 
this by haying a list of umpire valuers named by the magis- 
trates. To this it has been objected, that the result would 
be a landlord-leaning against the outgoing tenant. We, how- 
eyer, doubt this, because it seems probable that the gentry 
of the countiy, not being at the time under any yery strong 
pecuniary influence, would do the best they could in the 
original selection ; but, eyen if the result were that some- 
thing less than justice were occasionally done to the outgoing 
tenant, he would at all events be in a far better position than 
he is now, and in his future character of an incoming tenant, 
he would have the benefit of that very prejudice by which 
he had previously suffered. But we ought not to look at 
the question as though the object were to attain a system of 
perfect justice, but with reference to its real object, — the 
encouragement of agriculture ; and surely no one can doubt, 
that any compensation, however inadequate, for improve- 
ments, will encourage good cultivation, more than KO COM- 

PEJ^SATION AT ALL. 

As to the second difficulty, that of preventing false claims 
being put forward and supported by false evidence, the 
Sketch endeavours to overcome this, by providing, by clause 
5., that no alleged improvement shall be valued, unless the 
landlord has had timely warning, Ist. that the improvement 
has been made, and, 2dly, that the tenant, if turned out, 
will claim for it; by clause 6., that the tenant shall, at the 
earliest convenient period, specify what has been done, the 
price paid, &c. &c ; by clause 7., that the valuers may, if 
they think proper, require the witnesses to be sworn ; and, 
by clause 9., that one fraudulent claim shall involve forfeiture 
of all compensation. We cannot but think, that these pro- 
visions will amply guard against false claims, supported by 
false evidence. We thoroughly agree with the observation 
in the note to clause 6., that, although false claims may be 
put forward, when the friendly connection of landlord and 
tenant has ceased, and the tenant has assumed a hostile 
attitude against his landlord, it is in the highest degree im- 
probable that false claims should be made, whilst the friendly 
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conneciioii is still sobBisting, and whilst the recency of the 
claim after the work done makes the truth of the claim easy 
x^ investigation. To test this, let us imagine farmer Andrews 
laying before the landlord's agent, at the rent day, a claim 
for so many rods of drainage, done at four feet deep eight 
yards asunder, in Clay Meadow, and the statement being an 
impudent falsehood, would it not be very natural for the agent 
to say at the audit feast to the other tenants, *^ Andrews 
tells me he has been doing some drainage in Clay Meadow, 
that was so wet It will do a great deal of good. He says 
he has done it four feet deep and eight yards asunder. You 
would do well to follow his examine in some of your wet 
fields." Is it credible, that if the statement were false, the 
falsehood would not, some how or other, ooze out? that 
some neighbouring tenant would not go to the agent and say, 
*^ What an impudent fellow that Andrews is ! — he has done no 
such draining." But supposing it possible that the truth 
might fail to ooze out, would any tenant, however knavish, 
or however audacious, have the courage even to make such 
a, fal^e claim, with the risk of open shame, public disgrace, 
(ind early dismissal from his tenancy staring him in the face ? 
A zealous opponent of tenant-right, in an article on the 
Improvement of Landed Property, in tho "Westminster 
Review" for October, 1847 *, assumes, indeed, that if a clidm 
be doubtful, the labourers are " primed" to support it. " The 
hirelings," says he, " whether for hedging or swearing, are 
prdered forward to support by their asseverations the tale 
of the outgoer, and thus, to fraud upon the incoming stranger, 
is added the subornation of the living instruments, bequeathed 
to him for the future cultivation of the land." A cause must 
indeed be bad that cannot be supported by better arguments. 
Few will believe that agricultural labourers are so accessible 
as is here supposed to subornation of peijury, or so willing 
to rob a master who is about to employ them, for the advan- 
tage of one who will probably never employ th«ra again. 
The statement only shows under how strong a landlord pre- 
judice such arguments were used. 

» P. 15. 
VOL. XI. O 
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Clause 5. seems to us to be a most valuable one, because^ 
as the note says, it will operate as a perpetual reminder to 
landlords to provide, hy special agreement, against being 
charged for improvements wbich may either, in their judg- 
ment, be no improvements at all, or be of too expensive a 
character for them to pay for, if called upon. And yet the 
plan would leave it open to an enterpri^g tenant to act 
boldly in the numberless cases wherein, though the landlord 
would not originate an improvement, he would readily 
acquiesce in one. It seems to us that the arrangement, 
whilst avoiding the evil of checMng enterprise in the quarter 
where enterprise is most likely to be found, that is in the 
cultivator, would furnish ample protection to dissentient 
landlords, or at least as much as those are entitled to, who 
are too indolent to enforce their own views by written 
contract. 

The third difficulty, that of enabling a landlord without 
Capital to meet an inconvenient demand at an inconvenient 
season, is met by c. 10. An arrangement, founded on the 
Bame principle, has been lately adopted by the legislature, the 
particulars of which will be found in the 12th & 13th of 
Vict. c. 100. 

Our third and fourth propositions were self-evident. They 
were, that the existing law, which is, that when the tenant 
holds land under the law, the landlord may turn him out on 
a SIX months' notice, without the slightest allowance for 
draining or any other permanent improvement, is a mischiev- 
ous law, sanctioning injustice, discouraging good cultivation, 
and injurious to all parties concerned ; and that an opposite 
law would produce opposite effects. Since that article was 
written, we have often discussed the subject with landlords, 
particularly members of the legislature, opposed to our views, 
and we have universally found our arguments met by the 
assertion, that in fact landlords do not turn out improving 
tenants ; and reference has been made to my Lord this and 
my Lord that, the Duke of A. and the Duke of B., and their 
practice ; and we have been triumphantly asked, whether we 
can point out a single instance of an improving tenant so 
turned out by the owner of ftny lar^e estate. Our answer 
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bas^ of ooiurse^ been '* No." Bat the question is not what 
great men do or are capable of doing in the way of an injoa* 
tice, wbieh the law wickedly sanctions, but what men of less 
note, less amenable to pablio opinion, are d^bk of doing. 
Neither is the question what English landlords do, but it is 
what Irish landlotds and those of the lower class, middle men^ 
and others, are capable of doing and actually do. Indeed we 
believe that it is in Ireland that the evil results of the exists 
ing system exhibit themselves with the greatest virulence. 
There the general system is for the middleman to lay out 
nothing in improvements, get the highest rent which oom"* 
petition can procure, and, if a tenant is foolidi enough to im* 
j»!ove his holding, take the earliest opportunity of obtaining 
such higher rent as competition will again procure. To say 
that this is tibie practice of the higher classes of Irish landlords 
wotdd be unjust, but that it is the practice of middlemen is as 
certain as it is that the law sanctions it Indeed we believe 
that the only practical check to it is, that under such a system 
few tenants are foolish enough to improve. To improve is to 
challenge injustice. 

We have ialso often been told that if an instance of such 
injustice may be found, still the instances are very rare. But 
this again is not the question. The question is, not Whether 
the instances are few or many, but what will be theeflfect of 
each instance, be they ever so rtoe. A little leaven will leaven 
the whole lump. A single instance in a neighbourhood will 
produce collateral effects of enormous magnitude compared 
with its own importance. It is not the actual damage which 
constitutes the evil. It is the terror which it excites. It is 
the alarm which it spreads throughout the whole tenant class. 
Every man says, ** I am not the victim, but I may be/* " I 
dare not," waits upon " I would," 

** And enterprises of great pith and moment, 
With this regard, their currents turn awry, 
And lose the name of action.** 

But of all the arguments which have been addressed to us, 
the one that has most alarmed us is one very commonly used. 
It has alarmed us, not because there is any thing in it, but 
because it is so plausible and «o likely therefore to make a 

o 2 
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deep impression upon those who are to be caught by 8uper<r 
ficial pkusibilities ; and it is this. What is the use of alter- 
ing a law which you admit that the parties interested can 
supersede by agreement ? What is the use of establishing a 
new law which you admit that the landlord can instantly set 
aside by dictating his own terms of agreement ? This was one 
of the arguments used by Mr, Henley, the member for Oxford- 
shirCy the great antagonist of tenant-right. What, said he to 
Mr. Ov^en, would be the use of the new law if it were not 
imperative ? Mr. Owen did not see the true answer ; and, in 
consequence, he said, ^^ There is a difficulty I can see, and 
haye always seen it." Now there really is no difficulty at all* 
The answer is obvious. The law is the starting point. If 
the law be based on the principles of justice — if it be so con*^ 
structed as to encourage good cultivation, all will be well^ 
except where individual caprice or individual folly disturbs 
it^ arrangements ; whereas, if the law be based on the prin- 
ciples of injustice — if it be so constructed as to impede good 
cultivation, nothing will be well except where the care and 
wisdom of individuals may correct the mischievous effects of 
the law. Does it make no difference whether the normal 
ptate of a law be good or bad ? If the normal state be good, 
nothing short of active interference will produce mischief; 
whereas, if the normal state be bad, mere passiveness will 
continue the evil. When we formerly discussed this point, 
we illustrated our argument by reference to the law made ii^ 
Charles the Second's time, as to intestates' estates. We repeat 
the illustration, because it appears to us singularly illustrative 
of our argument. Before that time the normal state of the 
law was bad. If a person died intestate, part of his property 
was applicable to what were called "pious uses." It was 
proposed to alter this bad state of the law, and make the pro- 
perty of the intestate distributable exclusively amongst his 
nearest relations. Would it have been any answer to that 
proposal to say, the proposed law is useless, for every man 
may make his own will. Yet that is the argument here. 
Every man may make his own agreement ; but is it not better 
to have the normal state of any branch of the law good rather 
than bad ? although, if good, the will of an individual can 
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in^ the arrangements of the law ; or^ if bad, may eorrecf 
them. Is it not an important point gained to make a good 
arrangement for all those cases, for which individual vi^ance 
does not ^provide ? And is it not also a great gain to give the 
sanction of law to the dictates of justice? 

The more we reflect on this question, the more w6 are 
convinced of the truth of our principles, and we feel the 
strongest assurance that sooner or later, they wiU prevail; 
At present few farmers farm with spirit. Indeed there are 
few tenants who are possessed of the necessary capital to do 
all that ought to be done in the management of a farm* 
And why is this ? Is it because agricultural profits are less 
than those obtainable by any other employment of capital? 
They may be so whilst farming is carried on in a wretched 
spiritless manner, whilst the tenant dares not improve his 
farm, lest his landlord should come in and reap the fruits of 
his outlay, paying him nothing for permanent improvements* 
But they would not be so were spirited farming encouraged 
by the law, not discouraged, and, in consequence, the produce 
was five quarters to the acre instead of two and a half. Is 
farming less healthy, less interesting, less attractive^ thaik 
shopkeeping? No. Farming is the most healthy and agree- 
able occupation in the world, and therefore we are convinced 
that, under a good system, a vast amount of capital would 
flow from other employments to agriculture, which is now as 
much dammed out by artificial mounds as capital is dammed 
out of Ireland by bad lawis, and the lawlessness which bad 
laws are so apt to generate. Were a good system of tenant- 
right established, much relief and many advantages might 
naturally arise to the landlord. The tenant would frequently 
be induced to lay out his own capital in necessary improve- 
ments, and he would undoubtedly have great advantages 
over the landlord in procuring the work to be properly done. 
He would always be on the spot ready to see that the work- 
men were diligent, that they came early and staid late, and 
that the work was well done, as well as economically. If 
the work be done at the landlord's expense, it is done at 
great disadvantage, for the landlord can rarely be on the 
spot to watch its progress. In the case of the tenant, even 

o s 
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IP he is scctaally absent, the workmen cannot be sure biit that 
he is within seeing-reach. The poor landlord is known to be 
at a safe distance. Besides, aa everj one knows, there is the 
f»Soe to the landlord and the price to the tenant. ^^ Hawka 
do not pike out hawks' een.'* Biit the landlord is a p^eon> 
alid is treated aceordingly. The tenant also would have the 
strongest motive for doing every thing well at first, and 
keeping it in a good state afterwards ; for his compensation 
would depend not upon its cost, but upon its value as it 
might ultimately be found to be when the farm was given 
up. Brains that did not run would not be a serious item in 
the valuation. 

An6the^ great advantage to the landlord would be, that 
the tetiant's outlay would be a security to him for any rent 
that might be in arrear when the tenant quitted. In the 
great majority of cases the valuation would be payable by the 
incoming t^liant; and of course the landlord would have a 
lien upon it, and wciuld stop the payment to the outgoing 
tenant, if necessary. 

Against these and o^her substantial advantages, .and the 
inappreciable one of creating a prefer feeling in the minds of 
tenants and all other persons towards landlords, what is to be 
set ? What eay our opponents ? ■ 

Think, they say, of the litigation this proposed system will 
occasion, and tremble I We have thought of it, but without 
trembling. We do not think it will occasion any litigation 
worth speaking of; indeed, we think it will get rid of litiga- 
tion; for it is not justice — it is injustice — that begets litiga- 
tion. • But how often cian this fancied litigation occur ? Only 
once, at all events, during the tenancy; for it is only when 
the tenancy expires that cmy difficulty is to arise. But 
tenancies last, on the average, at legist ten years ; and surely 
it is not unreasonable to hope that litigation would not be 
substituted for friendly valuation above once in five times ; 
and, if so, litigation would occur, as to each farm, once in 
fifty years 1 and during all the other forty-nine years the 
tenant would be cultivating the farm with spirit, gratifying 
hi6 own aspirations after profit, satisfying the landlord, and 
benefiting the public witli no detriment to any one. But 
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vliy dbould Ktigation oecur at all ? Whenever a tenant goes: 
out, there i& a yaluatum of the last six months' workings to 
be made as between the outgoing and incoming tenant. Who 
ever hears of litigati<m as to those matters? No doubt there^ 
is occasional difference of opinion between the valuers ; but 
the third man, or some mutual friend^. settles it: there is 
practically no litigation. If, indeed, the valuation w^e to 
take place between the outgoing tenant and the landlord* 
there might be unfairness, but not when it is between tenant 
and tenant. 

But then, say our opponents, at all events, the incoming 
tenant, if he is to pay this valuation, will come in a pauper—* 
a poverty-stricken creature, without a groat of capital left ; 
and then how is he to cultivate with spirit? To this we 
answer, *^ You have forgotten part of the case. You have 
not carried your views far enough back. You only see the 
tenant in his character of incoming tenant ; bi^t though he is 
an incoming tenant now, he was probably an outgoing one a 
little while ago ; and if he is worth having as an incoming^ 
he must have received a good sum as an outgoing, tenant 
somewhere else. What he is now to invest here, as fixed 
capital, was invested in his former farxa in the same shap^ 
and he has disengaged it. Each farinr, under the new 
system, will not only pay, but receive^ If he is a good farmer, 
and succeeds a bad one, he will receive much and pay little.^' 

Such are our views. We know that landlords, as a class, 
are hostile to thei|i> but we must entreat them to reflect that 
the halcyon days of proteotion are now gone by, and that 
the taxed farmer of England must henceforth compete in the 
market with the untaxed foreigner. 

** He carries weight, — he rides a race ; " 

and his only chance of not being distanced in that race is the 
produce he grows per acre being twice as great as that of 
the foreigner. But how is his produce to be doubled? by 
ordinary or superior cultivation? How were those crops 
which Mr, Pusey so much admired and extolled in Lincoln- 
shire produced? by superior cultivation, by an outlay for { 

o 4 
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artificial manure, not to be repaid under four years^ Iix 
year Ko. 1. the farmer laid out 7/. an acre in bone dust, 
which he drilled in with his turnip seed, thus obtaining aa 
excellent crop of turnips. The turnips were eaten off by 
sheep, which manured the ground ; and, in year No* 2., that 
manure grew him a crop of barley, with which he sowed 
clover seed. In year No. 3. he had a crop of clover, the 
eating off of which again manured the ground, and in year 
No. 4. he obtained his remunerating crop, — his crop of wheat* 
It is notorious that his turnip crop did not pay for the bones« 
It provided manure for the barley crop. The barley did not 
pay for the bones, nor yet the clover. The crop that did 
pay was the wheat. Now what said the law to that farmer? 
We do not ask what agreement said, — we do not ask what 
the custom of the country said, — we do not ask what the 
highminded landlords of Lincolnshire said,— we know well 
enough what {bey said, — what we ask is, what said the law^ 
the common law of England? It said to the landlord, "if 
you are mean enough to rob your tenant, you may' do soj 
you may, in the third year, give him a six months' notice to 
quit, and, in the fourth year, appropriate the wheat crop to 
yourself; you will, thus cheat him of that 7/. per acre he laid 
out in year No. l.flfe the confident expectation of obtaining 
his return in year No. 4." The great question is, ought the 
common law of England so to speak? Ought the common 
law, which Lord Coke declares to be the perfection of common 
sense, to discourage enterprising cultivation, which is for th^ 
good of all, by sanctioning robbery ? 
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ART. XII.— LAW-MAKING MACHINERY. 

Of all the questions of the day, Bone exceeds, in practical 
importance, that of the Preparation and Bevision of Legisla-^ 
live Measures, with reference to the means of obviating or 
mitigating the failures to which, at present, they afe subjectk 
liike Aaron's rod, this question swallows up all other ques- 
tions, for upon its well treatment depend their success. It 
is worth the consideration of every one, whatever be his 
measure, whether he should not let it await the settlement 
of this one ; for assuredly he will find his progress speediei^ 
as well as more successful. 

We rejoice, therefore, that Lord Brougham, with his 
wonted energy, has, in his letter to Sir James Graham, made 
some of the acts of last Session, the occasion for recalling 
attention to this matter. His illustrations of the present 
state of things will add to the force of former appeals, and 
applying to matter of present or recent occurrence, will, pro- 
bably, have greater effect than the long catalogue we have 
before us of the sayings and doings of the last 250 years, 
in this respect, which, although many improvements have 
been made during the last twenty years, are, for the most part, 
as true as ever. We subscribe* fully to his Lordship's views 
as to the necessity, the absolute necessity, of some efficient 
arrangements for aiding the Legislature. But we think that, 
with a view to the efficiency of any measure of this kind as 
well as to prevent disappointment, it should be at once 
comprehensive in its purpose and scheme, and complete in the 
details of its mechanism and organisation. We attribute 
some of the failures to which his Lordship adverts, to the 
very different state of things which now exist. There is 
neither purpose nor scheme, and we need not add neither 
mechanism nor organisation. A number of clever people «-« 

* The subject has been repeatedly brougbt before our readers See more 
especially 1 L. R. 134., 7 L. R S53. 
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some of them men of great experience as well as great 
ability, and almost all meritorious, are employed on this task 
of Law-making ; but thej are apt to despise those aids which 
men of feebler talents would resort to with far better results. 
We remember one of them, to whom it was suggested that, 
in preparing his law, he would find great assistance in em** 
ploying an inferior and less skilful hand in indexing the 
statutes on the subject and his own bill, repudiate the em- 
ployment of such facility as an unworthy help to an intelleo 
tual person of his calibre. He preferred to dash off his pro- 
visions, as if they were poetry, to be indebted to his genius 
piore than to his learning. At all events, the productions of 
pur Law draftsmen present almost as many varieties of form 
and style as there are draftsmen, and if it be necessary to 
employ several in the undertaking, from the difference in 
their habits of thought and writing, they are unable to 
cooperate with advantage. It is, indeed, a saying among 
them ^^ that, of course, every one writes according to his own 
style." We conceive that until a general scheme and order 
be adopted, even to the details of the sentences, every one of 
which should coiTcspond with every other to the same pur- 
pose, that those diversities, of which Lord Brougham gives 
instances in his pamphlet," must continue ; and that the code 
of to-day will become, by its later additions, but a lesser 
confusion than the state of the law it supersedes. It is of 
the utmost importance that the two Houses, at least, should 
be agreed as to the method in which their joint act is to be 
written ; and it is, indeed, a singular state of things that a 
project of Law, like the recent Bankruptcy Act, should be 
deliberated upon and passed by one House to be, to a great 
extent, undone by the other on mere matters of arrangement 
and mechanism. . 

Nor is it enough that a L^w stould be well prepared, it is 
necessary, also, that it should be manifest that it has been 
done, according to som^ purpose and principle generally 
xecognised, and that every part of it corresponds with 
other like parts of the same Law. It appears to us, that 
good Law-making depends for its success, on the emplofy- 
ment of a great number of persons of abilities as variotw; 
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and ^e employment of more than one necessitates the adofH 
tion of some plan or principle by means of which they may 
ooop^rate with eadi other to one common end. Considering 
the difficulty of bringing men of mature nunds to work to 
pattern or otherwise than according to their established 
habits^ we think that the basis of any successful operation 
of this kind^ will be to establish a training school by the 
scholars of which the drudgery of minute imitation could be 
performed under the direction of skilled teachers and pro- 
fessors. With such a school and with a workshop of trained 
printers and index-makers, we think that the extension of the 
existing arrangements hereinafter unfolded, would meet the 
difficulties to a full extent^ and admit of development or 
abatement as the service should require. 

The adoption of parts of our scheme would be attended by 
proportionate advantage, but we think the whole scheme 
necessary for the entire conquest of the difficulties, which by 
no means consist in the mere words and phrasing of a law, 
as we shall hereafter shew. The position must be mastered, 
and this implies a thorough knowledge of the peculiar exigen- 
cies of the business, and also of the state of the Law, the 
principles and practice of the Courts, and the state of feeling 
in Parliament and the country* While, therefore, it is ne- 
cessary to employ handicraftsmen to work out the details, 
the matter must be informed, controlled, and corrected by 
different and higher orders of mind. The school we propose 
for the purpose of securing well-instructed and well-trained 
hands acting according to a common principle and plan ; but 
the men of business, the superior lawyers, the statesmen, 
must each perform their share : and each class will find 
help in the degree in which the others execute their work 
well. 

Nor must we shrink from a full measure — flowing over. 
We have to consider how invariably all legislative under- 
takings now fail more or less, the enormous expense which 
attends the present arrangements, the discredit which each 
government in succession obtains by continual failure. We 
have also to consider the multifarious work incident to the 
preparation of laws and the total impossibility of one or a few 
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men executing that work, and that by employing the persons 
now employed^ in a regular and organized manner^ the work 
may be done at no greater expense with more efficiency and 
with more credit. 

We despair of a successful issue of any exertions till the 
question be subjected to a minute investigation as to the 
agenda, or matters to be done, as to the modes by which 
they are or^ may be done, and as to the personnel by whom 
they are or may be done, and as to the arrangement of the 
means adopted and the organization of the persons employed* 

The processes of Law-making are manifold, and it is from 
slurring over them because of the priessure of business, and 
because of the indistinctnesd of purpose of the legislator, and 
because of the partial knowledge and skill of the draftsmen 
(which can never be diverse enough for the multifarious re- 
quirements of law-making, or if diverse enough cannot be 
brought to apply in the limited time at his command) that 
the defects of our law are attributable. 

The impression of practitioners has been that a compre- 
hensive plan cannot be brought to bear, and of others (es- 
pecially financiers) that it would be beyond the occasion to 
bestow so much care and pains upon a single law. 

It is a natural impression on the part of practitioners who 
are conversant with the apparently insurmountable difficulties 
of the present state of things atid have known no better; but 
we know not why that mastery over complications, much 
more intricate, which has been obtained by the division, sub- 
division, and combiiiation of labour and skill in every de- 
partment of affiiirs where men's energies have had free play, 
should not be obtained in the department of legislation. 

The other impression, that it is not worth while to bestow 
so much care and pains on an individual law ^lay, perhaps, 
be in some instances, questionable ; but, in the majority of 
instances, we are sure that it is not; and that the expense of 
maintaining and enforcing the law will greatly counter- 
balance the expense of making a good one. At all events, 
multiplying the evils by the number of laws made, we have 
no doubt that the ill consequences greatly preponderate. 
The legislature, in this respect, acts like the spendthrift 
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whose careleaa extravagance at startlngj is to be repaid by 
heavy annuities that will harass and burden him for years 
to come. We could trace, in some instances, an annual ex- 
penditure of 1000/. which might have been spared by the 
judicious expenditure of 1000/. at starting, and which might 
have been altogether saved under a general system that pro- 
yided a fair guarantee for the avoidance of blunders. The 
expense, however, is but a slight consideration in comparison 
with the contempt which our legislation brings upon our 
Bulers and the Legislature. 

Putting aside, however, all considerations of a by character, 
let us look at what is needful. 

The principal processes are 

1. To enquire into the state of Law proposed to be altered, 
wliich is to be found in the past statutes, in the existing 
statutes, in reports of cases before the Courts. 

2. To enquire into the alleged defects or grievances which 
are to be found in the cases which have been before the Courts 
and Petitions to Parliament, in Parliamentary, Law> and 
general publications, and in the newspapers. 

3. To enquire into the suggestions of the proposed remedies 
which are to be found in Parliamentary, Law, and general 
publications. 

. 4. To enquire as to what has been done before by Parlia- 
ment in the same manner ; the Petitions ; the Bills intro- 
duced. 

5. To enquire what remedies have been adopted in like 
cases ; how far they are applicable to the present. 

6. To enquu'e how far the matters are the subjects of a 
general law applicable to all cases of whatever kind, or sub- 
jects of a special law, applicable to cases of the kind in ques- 
tion. 

7. To draw outline of a measure in all its parts, with 
variations to meet different views of the subject. 

8. To analyse and index the whole according to the dif- 
ferent subject matters : persons and officers ; things and mat« 
ters; acts and proceedings ; times and events. 

9. To analyse and index the whole according to Legis- 
lative matters : the rights, duties, powers, and functions of 
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persons ; the parts and particulars of things ; their inddents 
and qiialities^ states and conditions. 

10. To present all such matters so as to exhibit the sub- 
ject readily and completely^ in an uniform manner^ and so 
that the same work done in other cases by other persona 
may be consolidated with this. 

11. To enquire into the provisions and practice of the law 
in other countries upon the same matter. 

' The following are the minor, or rather the minuter pro- 
cesses of the workshop : — 

Collect all existing statutes. 

Extract from other statutes those parts which relate to 
the subject in hand. 

Consolidate all such statutes and parts of statutes. 

Abstract all the legislative elements. 

Arrange in an index all matters alphabetically imd ana- 
lytically. 

Make outline of the whole law, of each part, section, and 
elause. 

Kegister all objections made : both according to the pro? 
visions of the law and analytically. 

Collate all the passages relating to each matter : both ac- 
cording to the provisions of the law and analytically^ 
• Collate all paraphrastic terms, whether used for designa- 
tion or otherwise. 

Insert whatever is deficient. 

Eliminate whatever is excessive. 

Correct whatever is contradictory. 

Mark the logical relations of the subject. 

Trace proceedings from their initiation to complete exe- 
cution. 

Declare the leading purposes of the Law. 

Note the purposes of each piart down to the minutest 
detail. 

Collate the terms of the enactment with the purposes. 

•Frame the needful forms. 

Prepare the needful instructions. 

Prepare all necessary official regulations. 

Print all matters distinguishingly. 
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Bead the proofe with great care. 

Illustrate by diagrams whatever admits of such iUustra- 
tion. 

Illustrate by models whatever requires Buch illustration. 

Mark and note all terms and expressions espeeiallj inter- 
preted by the interpretation clause. 

Refer to officer, charged with any matter, specially pro- 
vided for in the law, for his observations. 

Note matters rejected. 

Note matters omitted. 

Mark and note matters altered. 

Mark and note matters substituted. 

Mark and note all times stated or otherwise. 

Note all matters repealed either in general or special terms. 

Class all matters, so that whatever relates to them may be 
brought under the same head. 

Mark and note all exceptions whether, from the general or 
special law. 

Distinguish provisions of a general nature from those that 
are special, and note the special 

Distinguish matters of legislation from matters of regu- 
lation. 

Distinguish, as to all matters of special administration, 
how far existing methods are to be applicable thereto. 

Provide powers of administration for all matters of imme- 
diate difficulty. 

Transpose whatever is misplaced. 

Distribute the Law into parts, sections, clauses. 

Note whatever is noveL 

Allot the functions to proper officers. 

Note the functionaries by whom such functions are now 
performed. 

Provide regular and facile intercourse with the publicj 
other functionaries, and the tribunals. 

We have jotted down this numerous list as the cases oc- 
curred to us in writing, not affecting to make a complete 
one, or to put its items in proper order. We doubt not that, 
faking more pains, our list would give much more copious 
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details of minute processes, which the skilful and pains- 
taking draftsman would desire to execute. At least all 
this must be done actually or by guess-work, generally or in 
detail. The new law is presumed to be made by the legis- 
lature upon a pains-taking investigation, with full apprecia- 
tion of the merits pf the existing law, and an accurate 
apprehension of its defects. Whether it should be done 
publicly or privately, or to what extent publicly, and to what 
extent privately, is not the point under consideration. It 
should be done by the legislator, or, on his behalf, by his 
aids and assistants, whatever may be the degree of participa- 
tion allowed to the public. It will generally be found de- 
sirable to secure its cooperation in the stages of enquiry 
and deliberation, that it may not injuriously interfere by 
objection, in the stage of action. 

This work not merely justifies, but demands a force well- 
disciplined and in good numbers. Its extent and variety 
thus stated appal, but the combined action of an organized 
body would admit of its being reduced to routine^ and done 
without thought of its heaviness and difficulty. 

We propose, then, that the following arrangement should 
be put in request : — 

I. The legal advisers or assistants of the official depart- 
ments. 

II. Begistration and examination of the Bills by means of 
indexes and registers. 

III. Board of Bevision or Keference. 

IV. Committee of Privy Council for matters of Law and 
Legislation. 

To the legal assistants it would fall to draw the bills. 
The persons appointed to register the statutes might index 
them, or, if indexed by the draftsman, or under his inspection, 
might abstract in a general index under general heads, the 
particulars of the index of each bill. Points of defect in 
technical detail thus discovered might be referred to the 
Board of Revision or Keference. Matters of constitutional 
policy and the higher purposes should be considered by the 
Committee of Privy Council, who might refer to the Board 
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of Revision any matters for which they desired the opinion 
of the officers composing it. 

The Attorney General and Solicitor General should have 
all bills referred to them as a matter of course, not as to the 
whole detail, but as to matters of importance in point of 
policy, or as to matters of importance in point of technical 
detail. 

We will pass under review these branches of the scheme. 
They will be found to involve few new elements ; but rather 
an embodiment and new organisation of existing ones. 

To almost every department there is attached some legal 
officer, either in an official capacity or as counsel ; and all 
departments occasionally employ legal assistance. 

We do not doubt that, if some means were fallen upon to 
bring together these gentlemen, a vast improvement would 
at once take place in the preparation of our laws, and we 
think that this might be effected with little difficulty, and at 
comparatively small cost, by establishing a law library for 
the use of the official lawyers, in the neighbourhood of the 
Houses of Parliament, or of the public offices at Whitehall. 
Why should not they have an exchange where they may 
congregate as d6 the merchants ? Many an useful suggestion 
and enquiry would be exchanged, which now awaits an 
opportunity, or which must be made by letter, too often 
postponed till the time for using it has passed away. We 
have known measures in preparation for different members 
of the same government, for which they are all to be respon- 
sible, which were in direct opposition to one another ; and we 
recollect a case where one minister was abolishing what 
another contemplated the continued use of, and the first 
mentioned minister had his name on the bill of the latter ! 

But though this facility of intercourse would have its 
uses, and be of great advantage; yet it would not supply 
the place of the registration and examination of the bills and 
statutes by means of registers and indexes. 

The following should be the scheme and mode of oper- 
ation in this department. There should be a classed index 
of the statutes ; an index of persons affected by the statutes ; 
and an index of legislative matters. 

VOL. XI. p 
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The object of tie classed index of the statutes would be 
to exhibit the general state of the statute law in each de- 
partment of affairs, and to afford the basis of a record of the 
successive repeals and alterations of the statute law- 

The object of the index of persons affected by statutes 
would be to intimate to official and to private persons, those 
statutory provisions of the relation of which to them no inti- 
mation is given in the title, or in the general object of the 
statutes in which such provisions are to be found. 

The. object of the index of legislative matters would be 
to afford to the legislature and to the professional drafts- 
man, the ready means of knowing what legislative appli*- 
ances have been used in other cases of the same kind, in 
order to enable them to select the most proper constituent 
parts of a law, and to avoid those inconsistencies and contra- 
dictions which are to be found, not only in the statute law 
generally, but even in the statutes of the same session* 

These indexes would collectively form one ; and though 
aiming chiefly at different objects, they would assist each other. 

To give to them the greatest practical value, both for 
purposes of reference and for facilitating an adherence in 
the legislation of each department to the same uniform prac- 
tice, each index should be arranged with reference to the 
departrnents of state and to private persons, so far as they 
are respectively concerned. 

Thus the portions of the several indexes which relate to 
each official department and to each private person, may, for 
the use of such department or person, be separated from the 
other portions of the same index, and form a distiiict one, 
showing at once the relation of any matter to the system of 
that department and to the general law. 

The general plan might be carried into effect in the fol- 
lowing manner : — 

The classed index of statutes to be extended at once to all 
the statutes in force. 

The other indexes (personal and legislative) in the first 
instance to be extended, either to a body of law or to the 
statutes of a single session, perhaps to both, and afterwai'ds 
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gradually to the other branches of law, as the occasions of 
the legislature, or of the public departments shall require. 

In executing his work, regard should be had to such 
modifications and arrangements as will admit of a regular 
and punctual continuance of the indexes, as well during the 
session of Parliament, with respect to pending bills, as at its 
close, with respect to laws which shall have passed the legis- 
lature. 

So that if any system of revision should be hereafter 
established, these indexes may render to the persons charged 
with that duty, every practicable facility which such a 
machinery is calculated to afford. 

So that, also, from time to time the additions and changes 
in the law naay be recorded, without destroying the general 
arrangement of other parts. 

And so that, if any systematic plan of recording and 
digesting the decisions of the Courts of Justice should be 
adopted, the statutory provisions and the decisions of the 
Courts may, without inconvenience, be so incorporated to- 
gether as to present a sufficient indication of the operation 
of the one upon the other, without confounding the two 
species of legal authority. 

As in the preparation of such indexes much useful matter 
would be collected, which it might be inexpedient to pub- 
lish on account of the expense, and with regard to the 
information to which that objection would be applicable, 
there might be occasion to refer to the indexes before they 
could be published ; the work ought to be conducted in the 
neighbourhood of the principal public offices at Whitehall, 
and of the Houses of Parliament, in order to furnish to the 
fullest practicable extent the means and opportunity of 
referring to the information upon the statute law, of which 
such an office would become the depository. 

With respect to the publication of these indexes from 
time to time, a supplement should be printed shortly after 
the close of each session, unless the alterations with regard 
to any portion of the indexes should be of such magnitude 
as to render it advisable to republish such portion. 

Foimer indexes have failed from not being regularly con- 

p 2 
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tinned, as well as from not being complete, and well adapted to 
their purposes. To obviate this, and the necessity of from 
time to time making good the lost ground, as well as the 
inconvenience occasioned by the want of such indispensable 
facilities, the suggestion just adverted to, appears to offer 
the best practicable expedient. 

The constitution of the Board of Eeference need not be a 
work of difficulty. It might consist of the clerk of the 
Parliaments ; the counsel to the Chairman of Committees of 
the House of Lords, and the counsel to the Speaker ; or, it 
might consist of a body similar to the Law Commission ; or, 
as suggested in the evidence taken before Mr. Aglionby*s 
Committee of 1836, it might consist of a common lawyer 
and pleader, of an Equity draftsman and conveyancer, and a 
layman conversant with Parliamentary practice, or it might 
consist of two or three of the official lawyers selected from 
th<e whole number. Each of these plans has its recommend- 
ations and objectionable points. The selection of any one 
would meet the object, which is the regulation of practice 
in matters of detail. The policy resting with the minister 
and the legislature. 

It would not be an improper case for a large commission 
working in committees or individually. But whatever course 
be taken, the officers comprising the Board should be charged 
with the specific duties, and yet from time to time act toge- 
ther as a Board for the consideration of common objects, so 
that time may not be lost in the intercourse, and yet a 
common understanding may be come to on these objects. 

The Committee of Privy Council is recommended by 
many considerations. 

Measures of purely law Reform, or chiefly of a technical 
character, and measures of a general nature, not fallinf;^ 
within any department, have, though completed or nearly so 
by the professional persons,, been postponed firom the diffi- 
culty of finding public men sufficiently conversant with the 
matter of such measures, or sufficiently disengaged to con- 
sider them in the first instance, and to conduct them through 
Parliament afterwards. 
. To obviate this, the late Mr. Tyrrell, in his examination before 
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the Committee of the House of Commons on Private Business 
(1839), recommended the appointment of a commission con- 
sisting of members of both Houses of Parliament, with three 
or four lawyers ; so that, after the lawyers should have com- 
pleted their labours, under the direction and superintendence 
of the other members of the commission, there should be at 
hand in the latter a number of public men who had thus 
become acquainted (if not previously so) with the subjects, 
and prepared to propose and defend in Parliament the 
measures which should be recommended. 

But a body so composed might not be a fit instrument 
for the transaction of a species of business which must always, 
more or less constantly, demand attention. 

The more constitutional and more convenient plan, the 
appointment of a Committee of the Privy Council, " for the 
consideration of matters of Law, and the Administration of 
Justice," to which might be referred the consideration of 
all government measures of a purely technical nature, and 
of all government measures of a general nature, not be- 
longing to any department of the state, and such others as 
the different departments of state should think proper to 
refer, in regard to their technical requisite in a legal or legis- 
lative view. 

It is of the very nature of the Privy Council to advise the 
executive, and we have already examples of the adaptation 
of the existing institution to a new want in the Judicial 
Committee, and the Committee on Education. 

The Committee might be composed of — 

The Lord President. 

The Lord Chancellor. 

The Lord Privy Seal. 

The Secretaries of State. 

All heads of departments who are of the Privy Council, 
and nominatim of lawyers, members of the Privy Council, 
who are also members of either House of Parliament. 

By this arrangement, the members of the government 
would be brought together to consider matters of a legal 
technical nature, in which they would have a common con- 
cern. 

F 3 
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The members of the Committee need not all meet in form, 
any more than the Board of Trade meets ; but by right of 
their membership they would be communicated with, as the 
Secretaries of State and the Chancellor of the Exchequer 
are, in regard to matters which concern their department, 
while the practice of referring to one office for this species 
of information would afford facilities to the department in 
their legislative labours, and at the same time protect the 
government generally from those smaller imperfections, in 
no way connected with the policy, which are often made 
the means of discrediting the better parts of measures of 
excellent purpose. 

A very small staff would be sufficient, since the Com- 
mittee would be more or less assisted in the preparation and 
revision of such measures, or parts of measures, as should 
fall to their lot, in the first instance by the law advisers of 
the different departments, and of other official bodies, and 
by the law commissioners in regard to matters entrusted 
to them ; and, finally, by the law officers of the Crown, who 
should be habitually referred to in regard to measures in 
their complete state. 

It would, in fact, be advisable to engage all the above per- 
sons occasionally in the work according to their respective 
functions, as well for the sake of securing the greatest 
amount of experienced and responsible service, as for bring- 
ing them into a common practice, so far as that is attainable 
or desirable. 

Such a body as this Committee would probably be the best 
fitted to consider the digest of criminal law, already prepared 
by the Criminal Law Commissioners, and from time to time 
to propound and defend it in Parliament, some measures 
must needs be taken soon to meet this obvious claim upon 
the attention of government, which is already liable (how- 
ever undeservedly) to the charge of neglect on this score. 

By bringing the lawyers of all departments into commu- 
nication, and by occasional suggestion,* such an office would 
gradually introduce those improvements in law writing which 
experience should point out, and which should be found to 
be acceptable to competent judges of such matters. 
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la the meanwhile the acts of Parliament might be sys- 
tematically indexed under its direction, for its own use as 
well as for that of the respective departments, and of the 
public to which the several portions would relate. 

It would naturally collect the Parliamentary and other 
works which have been published upon the subjects referred 
to its jurisdiction. 

It might collect the statistics of the administration of jus- 
tice, of which there is a great abundance in the Par- 
liamentary returns and reports, but which from their scat- 
tered and defective state are at present of very little value. 

And it might perform any other duties of a kindred nature 
which are not otherwise provided for, though of essential 
service in practical legislation. 

In the foregoing remarks we have discussed the mechanism 
of the arrangements, except indeed a plan adverted to in a 
former article on Professional Remuneration, in which (fol- 
lowing the recommendations of Mr. Tyrrell, in his evidence 
before adverted to, we recommended that a number of 
Joint Committees should be formed, consisting of members 
of both Houses of Parliament and other persons, lawyers not 
in Parliament, to consider branches of the subject. 

We have yet to notice the subsidiary arrangements. The 
mastery of the difficulties, as we have already remarked, de- 
pends, it appears to us, upon due provision for the execution 
of the details. The learning and intelligence at present em- 
ployed on the work are adequate, but they fail of producing 
their full effect, from not being fortified by appropriate inferior, 
not to say mechanical, aid properly organised and trained. 
The mechanical aid exists and is employed wastefully, for 
the copiers, the index-makers, the printers, who are employed 
in great numbers, do not afford to the law draftsman the 
assistance which is usually the result of constant employ- 
ment in a regular manner upon one or two sets, divisions of 
a work, in immediate subordination to superior intelligence. 
It should be the duty of the officer charged with the regula- 
tion and examination of the statutes, to organise and super- 
intend a staff of inferior persons now employed in the 
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capacity of clerks, index-makers, and printers, allotting to 
them divisions of duty, so that the work may be done simul* 
taneously, and be reduced as far as may be to routine. 

The legal assistants of the departments might avail them- 
selves of the services of such persons, and having prepared 
the Bill as nearly as may be according to the forms which 
may be most approved, the whole should be examined by the 
operation of indexing, and the points of discrepancy thereby 
elicited should be, as before suggested, submitted to the 
Board of officers charged with the general revision. 

The plan we have indicated supersedes nobody — is con- 
sistent with every plan in force and in vogue, and will in 
fact give efficiency to everybody now engaged in the work. 

It would be out of place here to give in full detail (even 
if it were possible) the means by which such a work could 
be accomplished. It would overlay the question and with- 
draw attention from the main purpose. A standing body 
appointed to watch and direct the operation, would adopt the 
obvious course of ascertaining what expedients have been 
adopted or suggested, and selecting out of the abundant 
materials already collected, or which by means of a record of 
defects and miscarriages would be hereafter collected, such 
as are found to be most acceptable, introduce and sanction 
their general application.* 

It may not, however, be without its use to mention sundry 
facilities which would tend to bring all the fellow workers 
to the same point. 

The first is one recommended to the House of Commons 
Committee in 1836 ; which, if it had been then adopted, 
would not now find us, as it does thirteen years afterwards, 
where we then were, and more than that, for we have now 
the accumulated defects of thirteen years of legislation to 
remedy, in addition to all that went before. 

It was suggested, that every department should within a 
limited period, produce to the body charged with the super* 
intendence of the matter, a chronological list of all statutes 
relating to the affairs of that department; and in acertain 
other limited time produce bound together a copy of all 
these statutes, and also some copies unbound ; and in another 
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limited time a scheme of arrangement of the proposed law in 
its consolidated form. That the commissioners, or persons 
charged with the superintendence, should determine on the 
most eligible scheme of arrangement, and that in further 
limited time the department should produce its law in a con* 
solidated shape for revision. 

The details of the operation are further indicated in p. 75 
of the appendix to the report. The object would be twofold 
to obtain the raw material in an accessible shape — to tho- 
roughly discipline the departments in the work ; and by that 
means procure the advantage of suggestions as to the main 
work. A law, like common sense, must be the work of a 
multitude of counsellors. Diversity of object with unity of* 
mode is to be secured by the action of one body with the aid 
of all others concenied. The dry insufficiency of a code re* 
suits from the work being confided to a few whose views 
must needs be limited and who tire before they finidi their 
task ; while by the combined method every practical diffi* 
culty is suggested foe solution and the law is made full and 
comprehensive. 

If the board of revision sat as a Court openly to hear ob- 
jections by proper agents, the publicity thus given to their 
proceedings would satisfy the public, without the delay and 
confusion incident to a public deliberative body. At the 
same time the commissioners would be moved to a due de* 
gree of application ^o their work. Of course this view of 
a public tribunal implies a well prepared and published 
draft ; and this must needs be done by others, the drudges in 
the undertaking, — the task of the tribunal would be to hear 
and decide and correct the record. 

Without such a course it is doubtful whether a complete 
digest or code will be ever adopted in this country. 

We have now to consider other hindrances to the progress 
and integrity of Law making. There is no doubt that a 
popular assembly can never make good laws in detail. It is 
at one moment too meddling — not trusting to the general 
principles of law which obtain, but making specific enact- 
ments for limited objects ; and at other times too hesitating 
and distrustful, denying the institutions which are necessary 
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to give effect to good laws, and refusing the necessary means 
of executing the law or withholding the necessary amend- 
ments of defective laws. 

By dividing the House into a convenient number of large 
committees, large enough for discussion but not too large for 
business, the House would be more equal to its work. At 
present, year after year is allowed to pass because the House 
will not entertain, in a trustful spirit, propositions to effect 
merely administrative amendments for the easy official or 
judicial working of the business. 

There is no place where the principles of law are so little 
recognised as in Parliament. The power to make and un- 
make laws makes the temper arbitrary and indisposes mem- 
bers to consider that there is law — which no statute can 
repeal; and that, in an enlightened country, the general 
principles recognised by all constitute a common law, which 
only nieeds fit institutions to apply, and every means of 
reaching these institutions. The vocation of Parliament is 
neither to legislate in detail nor to declare principles, but to 
create institutions with adequate powers and due respon- 
sibility, to administer the principles which constitute, not 
only the established law, but the established morals of the 
country. If laws be made, however arbitrary and absurd, 
the Judges must obey and enforce them ; but it may be well, 
hereafter, if there shall be found a statesman to bring legis- 
lation within its proper limits ; and nothing will so much aid 
that desirable object as the consolidation of all branches of the 
law, and the preparation of general laws for such matters as 
are common to all laws. There is no lack of^ material, but 
only of intelligent industry judiciously applied. One of the 
first duties, as it would be the only effective preparation of 
an organised body for the revision of bills, would be to un- 
dertake such consolidation and preparation of general laws. 

Such a judicious application of intelligent industry upon 
an extensive scale, and for a lengthened period, we fear is an 
impracticability, without the establishment of a Law Training 
School or College, well organised, or without workshops, 
similarly organised. Mankind seem to fly from labour as 
from a general curse, if it be not love-labour, or greatly 
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sweetened by profit. The love-labourers follow the bent of 
their own genius, which is commonly indocile and erratic ; 
and, alas, though vast resources are collected, one half of 
them is wasted in vain competition of imperfect works. 
Statesmen, born of a different order from the labourers 
among mankind, have no experience of detail, eschew it, and 
madly seek perfect results with inadequate means; and if, 
better minded, they should desire to realise excellent designs, 
labourers well trained upon a common plan and principle are 
wanting. It is here that the regeneration of an art must be 
sought, in the multitude, not of counsellors, but of skilled 
men. It is not enough as men are doing or rather saying in 
agriculture, perhaps elsewhere, " do this"; there must needs 
be men able as well as willing to do. The hand of the watch 
must follow the direction of the wheels. The designer must 
be aided by the artisan. The thing to be done must not be 
taught and deliberated upon at the stage of action. It is 
so with ns in law ; we need primary teaching and training, 
all of us, on a common plan and principle, before we can 
make either good laws or even successfully ^administer them. 
How to accomplish this is a problem that deserves solution. 
It is so all important to the success of the object under im- 
mediate consideration, to the interests of the country at 
large, and to the interests of our profession, that at the risk 
of wearying our readers we will go at some length into the 
subject. 

We have indicated how multifarious is Law making ; but, 
if we span the space which law occupies — if we consider 
the multitude of its subject matters, and the infinite diver- 
sity of topics into which it branches — our picture will be 
found the faintest possible picture — a mere dim sketch of 
the matter. Yet let us but follow out the maxim " divide et 
impera ; " let us divide, subdivide, and combine these subject 
matters and topics, and the task so large and bewildering 
will become manageable by persons of comparatively limited 
energy, and so adjusted that all capacities may find fit occu- 
pation. The undertaking implies order and discipline ; 
obedient, if not willing, hands. 

We propose to indicate what might be a plan of organisa- 
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tion, in order that we may set in motion the thoughts of 
persons of more practical energy, whose instincts will teach 
them the modifications that the circumstances on which they 
have to work call for to ensure practical success. The plan 
is not novel in a single feature. In some calling or other 
every feature will find its fellow. It is in the application 
to a new — a half intellectual, half practical calling, that its 
novelty resides ; novel or not is not the question : but 
whether it affords the means of draining the Lake of Haer- 
leem, of getting us out of that sea of mire — the law as it 
now is, the poverty of the profession as it now is, and the 
tyranny of a bad state of law, by which the public, the 
legislators, the rulers, all are now oppressed. What state of 
things can be more detrimental than open and unrestrained 
denunciations of the works of the Legislature (the law of 
the land), by the functionaries appointed to administer them 1 
It was but the other day, as the papers report, that not only 
counsel for the defendant, but counsel for the prosecutor (a 
public authority), and the Judge on the Bench, joined in 
injurious commentary upon a law recently enacted, to save 
the country from pestilence. The practice is so common, 
the reproach or the jest is so well recognised, that we know 
not how to quarrel with the individuals who indulged in it 
on the occasion to which we refer; but, considering that 
law owes niuch of its sanction to a prestige among the people 
at large, of its wisdom and fitness, we cannot but fear for the 
peace, the integrity of that state where the law of the land 
is not only felt to be oppressive because it is doubtful and 
diflScult, but where the authorities give voice to the common 
feeling. 

Our present business is with the fact which none deny ; 
and it but requires the energy of a common will to establish 
the machinery by which the evil may be obviated. 

We must seek that machinery not amongst men too old 
to learn, but in the young, in the growing generation ; it 
is there that all reformers must find their most effective 
allies. The present time is realising the expectations of its 
youth ; our sons are preparing to execute the schemes and 
deliberations of our own time. 
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It appears to us^ then, that the application of a prevalent 
idea and practice, that of the training school, adopted of late 
years with so much success, should be adopted in law, and 
Liaw making, and digesting of the law. The pupils will be 
at once learners and workers ; and all that exertion which 
DOW goes to waste* may, as in other callings, be directed to 
those parts of the enterprise which, speaking commercially, 
will not pay. 

In the enumeration of matters to be done may be discerned 
work for one hundred different persons, without interfering 
with the labour of each other, except by way of check and 
correction. If the scholars be numerous enough, give to 
each his separate task ; so combining the scholars in classes 
that their separate tasks may all have relation to a common 
purpose. Let us begin at the beginning ; literally, with the 
A B C of the matter. An alphabetical index is wanted ; 
let each scholar take all the terms beginning with the same 
initial letter : a class of twenty-five would have light work. 
Let another class (or the scholars of that class working in 
routine at a subsequent time) be employed in collecting from 
this list the names of persons, of things, of acts, and of pro- 
ceedings; of times, of events, of places, of districts, of 
qualities, of connectives, &c. &c., putting them in alphabetical 
lists. 

Advancing a stage higher, let another class (or the same 
as before) collect (as the old classical people used to do in 
their editions variorum of the classics) all the phrases, putting 
together all phrases of the same* kind, with references to the 
places where they are to be found. 

Advancing higher, let another class (or the same class as 
before) select all provisions according to their kind — prohi- 
bitions, requisitions, enactments — empowering, enabling, au- 
thorising, conferring rights, imposing duties. 

Still advancing higher, let another class (or the same class 
as before) make outlines of each act, part of act, section, 
clause, and so on. 

Thus proceeding step by step, with the formal and the 
obvious, the pupil is prepared for the essential and the 
latent. By dividing each task among many, the work be- 
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comes lighter: aided by the instructions and directions of 
the demonstrator^ or teacher, his way is prepared for the 
exposition of relations and principles — the logic of the sub- 
ject — by the lecturer or professor. Without such preli- 
minary aid and working, the office of the lecturer must be 
ineffective unless his work be spread over a very long period, 
quite inconsistent with the claims upon the practical exer- 
tions of the student, who can only afford a few years for 
direct training. 

It must be remembered that all this work is to be bestowed 
not only upon old books, and things passed away, or in 
exercises, to be cast aside, but in matters of present interest^ 
and for an immediate purpose of practical importance. 

For a while, the task of such a school would be to prepare 
standing indexes and forms, regulations and instructions : a 
capital for the easier working of the subject afterwards. 
• The school might consist of two divisions : one, the lower, 
in which the pupils performed the more mechanical duties ; 
the other the higher, in which the intellectual should be the 
work. 

The latter division could be divided with advantage into 
the following classes, with the function of developing higher 
and more latent matters, such as the logical, the historical, 
the statistical, the administrative, the legislative, the judicial, 
the official, the financial, the commercial, the professional, 
the proprietory ; and so covering the entire field of human 
interests which are the subjects of law, according to the 
practical forms which they have assumed, or are assuming. 
These larger groups or classes being so divided, that each 
scholar becomes the representative or impersonation of some 
one special interest embraced in the larger general interest, 
which is represented by the group. 

It is not merely to facilitate the labour, by lightening it 
to each that this division is recommended, but to teach prac- 
tical organisation and habits of cooperation. 

Our elder institutions have been remarkable for the per- 
fectness of their organisation. They have failed from not 
being developed to meet the growing and more active wants 
of later times, and it has been thought an easier and less 
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embarrassing thing to introduce a new and necessarily an im- 
perfect institution, rather than interfere with the old. 

In our enumeration of things to be done in Law making, we 
should have mentioned the ascertaining what has been, and is, 
done in nations less civilised, even approaching the barbarous ; 
for it will be found that in the earlier periods of a country 
before matters are much represented in literature, that the 
organisation for personal service is singularly perfect. It is 
the only practical mode they have of creating and establish- 
ing institutions. Our own institutions of an earlier day, 
from which some of the best principles and well defined 
practice of common law have been derived, had much of this 
merit. 

The difficulties that have supervened, sprang from inat- 
tention to the principles of organisation in subsequent 
legislation. The main principle, therefore, in the orga- 
nisation of such a school, should be to make it as compre- 
hensive as the law itself. The whole field must be covered. 
Every part must be developed, and the arrangements must 
be of such a nature, that during the period of scholarship, 
the pupil must be brought into communication with the 
whole and with every part, so that he shall have the oppor- 
tunity and the means of understanding the whole, of appre- 
ciating the labours of others as well as his own, and be en- 
abled to learn the law in its past and in its present state ; and, 
what is of the highest importance, prepared at once to make 
the best use of subsequent experience, and to incorporate in 
his stock of knowledge the amendments and alterations made 
by subsequent legislation, and by the practical effect of the 
decisions of the courts. 

This will be accomplished by giving him sundry parts of 
the index to make or assist in making. The constituent 
matters of law are, as we have indicated. Persons, Things, 
Acts, and Proceedings, Times and Events, Places and Dis- 
tricts, their incidents and qualities, states and conditions. 
These, with the designations, whether nominal or descriptive, 
and the connectives by which they are composed in writing, 
constitute the elements of law writing. Having, as above 
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said, a class for each kind, and giving to each pupil a distinct 
part in each class, he is brought in contact with the whole. 

The digests and books of practice furnish a copious mass of 
analytical arrangement, which duly collated and pruned by 
judicious elimination, would fill up the outline of the index ; 
but each index, whether of persons, things, acts, or otherwise, 
must be made in the same mould or form, and that of so 
comprehensive a kind, that whatever is connected with the 
person or the thing, or the jact, would find its appropriate 
place there. Thus of persons, whether official or private, the 
subject matters of their jurisdiction or dominion, the nature 
and extent, whether temporal or local, of that jurisdiction or 
dominion, the functions, legislative, administrative, executive 
or ministerial, inquisitorial, judicial, &c. The official or per- 
sonal powers, rights or claims, and privileges and liabilities, 
would all be marshalled in one order, so that there would but 
remain to put the item or particular in its appropriate place. 

A new law, or proposed law, a new decision, a new book, 
would furnish each its occasion to apply this common standard 
or rule : — that not an exclusive or exceptional rule, but one 
so comprehensive, as to include all things within the pro- 
vince of law. 

It should be an absolute condition of pupilage, that the 
pupil must take the entire range. Suppose every person, of 
whatever designation, to have his individual representative, 
and all the matters belonging to that person to be considered, 
as are all the matters belonging to any other persons ; and, 
again, all these matters to be considered after the same ana- 
lytical method ; there would be the same common intelligence 
about law, as there is about the order of the letters of the 
alphabet, about the meaning of words in common use, about 
the ordinary rules of grammar, or about any of the other 
matters in which we have a common concern. 

Take, for instance, legal forms, — the opprobria of our 
profession, — how few have mastered forms in their essentials, 
or have any other resource than a servile adherence to the 
words, and the collocation of words that have obtained vogue ! 
how few take thought, how much is understood, how much 
may be eliminated ; how far the separate parts of forms are 
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fouiided in principle^ and how ffor they oorreepond with other 
fonns in use elsewhere, in proceedings to a siBiilar end. In 
practice, we must adhere to a common form, because there 
is'not time to consider the latent principle upon which it de- 
pends,' and which is seldom discovered till the form be de« 
parted Arom. It is the office of the school, and of the common 
analytical index which we recommend, to demonstrate the 
principle to be embodied, and the specific uses of each pari of 
the form by which that is to be done ; to shew equivalent ex- 
pressions, — the order in which they are to be given, — matters 
essential and matters formal ; and, last of all, that there is, or 
ought not to be, any thing formal, as contradistinguished to 
material, for if it be properly introductory, or properly con-r 
nectin^ or properly explanatory, it has its use, and its absence 
would be a defect. 

In Miort, form is always esftmtial ; it is the representative 
by letters or words of the thing signified. 

A given 'form' is convenient, as it is convenient to have 
sovereigns, crowns, and half crowns of the same make and 
mould, and all parties concerned are entitled to require that 
the rule of convenience be observed, to prevent the unneces- 
sary labour of examining a novelty, and seeking the meaning 
ftat will be presumed to reride in its peculiarity. Upon this 
matter of forms we must descant hereafter ; it might be the 
glory instead of the opprobrium of the profession ; not merely 
a. convenient embodiment of the requirements of the law, but 
the significant expression of the act. 

It is here'&at much of the miscarriage of legislation arises. 
The courts have too often stuck to the letter of their forms. 
The legislature has tried to give freedom, which it has done' 
by introdudng new forms more obligatory and restrictive 
than the old, for who can alter an act of parliament but the 
legislature, and the legislature is slow to alter. * 

We must seek to establish a common intelligence in this 
matter of forms by teaching the uses of each distinct part, by 
discontinuing the practice of learning by copying, and adopt- 
ing the practice of teaching,, by analysing and recombining. 

Our school we propose to be a school of inquiry and regis-' 
ttation as well as a school of learning and industry. The 
. VOli.2X. ,. . ■_ .Q ....■..,-,.. ul :../.v 
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inquiry should be methodical as the learning ; it would liave 
light work if the registration be well done. All grievances, 
alleged or real^ should be re^stered so as to be available 
whenever the subject becomes the topic of consideration in 
the courts or the legislature. The application of the record 
should wait the demand ; but then we should be capable of 
actings not as now, each upon his own vague recollection of 
what has happened, but with a full body of apt instances col- 
lected as they occurred. To this end the journals of the day 
should be read. The passages at once extracted, iGled or 
pasted in an album, and indexed, and when the occasion for 
inquiry, for deliberation, or for action should arise, there 
would be ample material for use, in a condition to be readily 
reduced to order or fused into a compact form by this or- 
ganised body. 

A class of readers and extractors would be most profitably 
employed on this task. 

The direct aim of such a school would be to train for prac- 
tical action, whether in the law, in the public service, or even 
in the professions ; and the condition of admission, if funds 
could be provided without fees for the house and the house 
expenses, and the services of the professors, should be work 
— regular work. Some of that host of young men who are 
waiting in idleness for preferment, or for professional engage- 
ment, might here find the means of immediate employment, 
and of earning a reputation for ability by which they might 
obtain their object. 

But although the direct aim of the school would be to train 
for practical action, it should make provision, as indeed the 
best means for practical action well directed, for bringing out 
to view the experience of the past, and the suggestions of 
great men and small, the '^ dii majores et minores " in the 
law and legislation ; and for that purpose each pupil of some 
standing should be representative of some person, who had 
by his works legislative, or judicial, or literary, done service 
in this region. Bacon, Bentham, Blackstone, Eldon, Mans- 
field, Beccaria, Montesquieu, and a host of others: judges, 
text-writers, reporters. It should be his ftinction to master 
the writings of the personage represented by him ; to shew 
what he said, what others s^d of him, when, where, -and 
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under what circumstances he spoke or wrote. The things of 
Ills suggestion that have been done in or since his time. 
These functions should be assigned as marks of scholarly 
distinction. It would be a way of canonising the great and 
the worthy in the profession, and perpetuating and promul- 
gating the wisdom that now lies useless on shelves of dusty 
libraries. These scholars should not be silent monuments ; 
but bound, as occasion occurred, to report what their pro- 
totypes had said or done on any matter of practical question, 
with a view to enlarging and modifying the results of our 
limited experience. 

Thus much of the school, but we must not omit to speak 
somewhat of tlie workshop. We have ever found it difficult 
to induce intellectual persons to follow prescribed methods. 
Like steam they fly all abroad and lose themselves in space, 
but confined within limits they have a force increased a 
hundred or a thousand fold, — their very efforts to expand 
and escape giving practical directness and impulse Printing 
is to the intellect what the engine is to steam. It holds it in 
a form to be most effective. But as yet printing has done 
but half its duty. It does not distinguish and characterise 
as it might do by a judicious appropriation of different types 
the different matters to be expressed, so that all may re- 
cognise the same thing in the same type or form. Let none 
say this may not be done; it is done every day in a careless 
and haphazard way : a waste of resource being employed 
to emphasise matters which do not require it; but, having 
felt the extreme importance of the aid, we have made it 
the subject of experiment, and can speak of its practica- 
bility, and of the infinite value of the expedient. We 
counsel, therefore, the employment in the preparation of draft 
laws, of trained printers, acting in immediate aid of, and 
subordination to, the draftsman. Headers (printers' readers) 
are a class of skilled persons, to whom authorship is indebted 
for much accuracy, and for some of the credit of literary 
skilL Their habits of minute microscopic accuracy make 
them most valuable agents in law writing, but they are now 
employed with the least possible effect, because they are 
tminstructed in the matters to be especially cared for, and 

q2 
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becaase they have not models to work to. Index makers are 
a race, whose patient drudgery should win them great re- 
nown, for the spirited men of genius, or those who account 
themselves so, can scarcely do half as much good as they, 
and are always well nigh killed by the effort A few trained 
hands accustomed to this fearful drudgery should be em- 
ployed, partly to communicate the processes that have been 
found most expedient, and to ensure a more rapid and smfiil 
execution of the work — the scholars, till standing indexes 
have been formed, being equal only to the most mechanical 
and least complicated part of the work. Copiers are ac- 
counted mere machines, but it needs only the employment of 
one well trained to his calling to show how superior is the 
work of their kind, done by them, to that of the same kiiid 
done by others, even good writers who have not been ha- 
bituated to close imitation, and long continued perseverance 
in the task — hour by hour for many hours together, and 
that day by day. The difference is so great, that experienced 
official persons recommend the employment of such persons 
as most advantageous for work of that kind, while it relieves 
the more intellectual for the better kind of exertion. Co- 
piers — skilful and intelligent copiers — respectable and re- 
spected, should have a place in the workshops or office. 

Nor should there be wanting persons skilled in filing 
papers, stitching or pasting them together, or binding them ; 
for nobody can visit a place where law makers work without 
seeing how much is lost by the inaccessibility of their papers, 
and by their having to sort or put in order the variety of 
documents and papers that come under their notice during 
the preparation of such a work. We have known difficulties 
of the gravest kind — leading to much litigation, because 
suggestions or objections of value have been laid aside, and 
could not be found at the convenient time for their use; for 
it is to be known that whether it regards the draftsman 
himself, the minister by whom he is employed, the persons 
affected by, and assisting or opposing the measure, the mind 
sometimes refuses or withholds assent to matters whirfi at 
a later stage, when the measure is better understood, would 
be cheerfully adopted, as good and necessary, if the needful 
elements of the matter were at hand. 
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In measures of the nature of consolidation, the expedient 
of a good filer and arranger, and keeper of papers in easy, 
compact, and accessible order, is most important. The con* 
Bolidator may have need to verify the provision by reference 
to those of earlier, or other statutes from which it is drawn ; 
to justify his reading of the law by the production of a file 
of the cases or decisions which sustain it: and we hardly 
know whether we have the right to complain of the want of 
faith in Parliament, if we are not prepared to vindicate every 
passage by a scrutiny as ripd as that we have indicated. 
We know that a course 'so strict is not only practicable, 
but, with adequate aid, the only convenient course. The 
whole of the statutes, and parts of statutes, on the subject 
under legislation should be collected ; each in turn should 
be indexed, and impertinent matters eliminated by appro- 
priate marks or signs, and step by step the matters of each 
statute should be incorporated in the outline or analysis 
most fit. We do not believe that such a painstaking 
method, systematically conducted with proper aid, would be 
difficult. We know that now it is difficuk enough, and that 
it is impossible to escape from what are uncharitably called 
blunders, but which are errors, not only from which nobody 
is free, but into which everybody must fall. It is true that 
the same errors are not the lot of all, but it is part of the 
doctrine of certainties, we will not say of chances, that every 
law writer will, as matters now are, fall into a condiderable 
number, and that the main difference will be found in the 
skill with which his measure is made plausible, and the luck 
which keeps its defects out of view for a while. With 
mechanical as well as intellectual help, well organised, much 
of this may be avoided, and the real causes of the most im- 
portant miscarriages be brought to view, with a better chance 
of the eventual removal of them; and to this end we know 
no better expedient than the uniform printing of our laws, 
outlines, texts, and indexes, in such a manner as to exhibit 
the essential constituent parts, and the characteristics of each 
part ; and the laying before a committee of the House the 
tery file of statutes and cases which' constitute the material 
ctf the digested and consolidated law,4ndexed after the same~ 
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manner as the law itself. The first task of the kind would 
be difficult ; but, with the model thus created, our coftibined 
forces would execute subsequent tasks with the same facility 
as we do other things. Certainly every conscientious work- 
man in this direction would desire to be rescued from impu- 
tations which are sometimes so wantonly indulged in by 
partisans in the House, without the minister being able to 
rebut, on the spot, the unfounded calumny. 
- We must not go on: the detail is too extensive to be 
brought into the space of an article. We have said enough 
to indicate the requisites ; we fear that they will appear too 
great for those who think that nothing should be done but 
what everybody is agreed about. We do not advance them 
as forming a perfect scheme, but as an idea; an idea ou 
^ehich, for many years, we have thought much, and which 
we have found to be practicable; nay, most of which is 
realised some how, and somewhere. 

We think that the whole may be accomplished without 
disturbing any ancient landmark; if mature energy and 
some capital could l)e found to bring it into play, even if it 
were with the petiteness of a model, we doubt not that it 
would increase every day in size and stature. 

The grumbling at the present state of things is all but 
yniversal ; it needs but a practical exemplification of some 
feasible remedy to convert that grumbling into cheering 
exertion. 

Are there none so unfettered by the prejudices and habits 
that now are, as to be induced to take lead in action, to 
muster not new and untried, but the present forces, aided 
by better arrangements, such as we have ^dicated ? 

Let anybody who conceives that the ideas here pro- 
pounded are wild, take to his closet, and reflect upon all the 
multitudinous evils, and their consequences, which we have 
to cope with in this matter, and, with anxious inquiry for 
truth, ask whether, for every blow suggested, the Hydra has 
not a head that needs it. Do not let him chatter in Court, 
or on the Bench, sneer at his rival, the legislator, or pity 
and sympathise with the public, if he be not ready to lend 
his hand as well as Us tongue^ to further the remedy by 
practical action* 
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POSTSCRIPT. 

The first sitting of the Incumbered Estates Commissioners (the 
Bight Hon. Baron Richards, one of the Barons of the Irish Ex- 
chequer, Dr. Longfield, Q.C.» and Mr. C. J. Hargreave of the 
English Bar,) took place in Dublin, in the Court of Exchequer, on 
Wednesday the 24th of October. The proceedings were opened 
by the learned Baron in a very able and candid address. We wish 
to call particular attention to the following portions of it, as re* 
ported in the '' Morning Chronicle'' of the 26th of October. It is 
proper to state that the Commissioners have issued two sets of 
rules, one set of which has been approved by the Privy Council, 
the other having been issued under the authority of the Commis- 
sioners alone. The former were in some particulars varied by the 
Privy Council. The others, or some of them, as being considered 
to be within the powers of the Commissioners to regulate their 
own proceedings, were, on that account, struck out by the Privy 
Council, and have since been issued by the Commissioners as of 
their own authority. Mr. Baron Richards said, in allusion to these 
rules, '^ With regard to the rules themselves, we have endeavoured 
to make all these rules as plain and clear as we could ; and those 
which have been framed under the 10th section of the act havings 
in their present state, received the sanction of the Privy CounciL 
I should hope that they will not be found very difficult to be 
understood. But, considering the novelty of the subject, we think 
it right to address those who intend practising in the Court, to 
communicate freely with us in case of any difficulty arising in 
their minds in regard to any of these rules. Such communicationy 
however, must be made in public, and at the sitting of the Court, 
and not in any other manner or at any other time.** He then 
mentioned an important variation of the practice hitherto pursued 
in sales by a Court of Equity, introduced by the 16th rule. " By 
that rule we have excluded ourselves from opening any sale by 
reason of an advance in the bidding merely." " On the other 
hand, to guard against a collusive and fraudulent attempt to have 
property knocked down at a gross under value, we have reserved 
to ourselves a power, by the 15th rule, to adjourn the sale of any 
lot if, in our opinion, the liighest price offered is clearly inade- 
quate." And he thus continues : " I see no well founded reason 
why persons desirous of investing capital in a profitable manner 
should refrain from doing so in the purchase of land under our 
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Court; for, first, they have a clear and indefeasible title, not 
depending upon the preservation of any ancient deeds or charters^ 
or on the accuracy of searches, or on the opinion of counsel, but 
• deriving its validity from the statute under which weare acting y 
and, secondly, they will have a clear possession, free from all 
claims of tenancy, save those subject to which the property is ex- 
pressly sold; but chiefly the purchaser under our Court will 
obtain the benefit of his contract at once, and not be delayed^ as 
is sometimes the case, for years, not knowing' up to the latest 
moment whether his purchase is to he on or offP These are, no 
doubt, Some of the advantages of the measure. It is now fairly 
launched, and having taken a great interest in it from the first, we 
shall watch its proceedings with the most lively desire to facilitate 
its operations. We have perfect confidence in the intentions of 
{he Commissioners to work out the important duty committed to 
them, of devising a procedure which will not only facilitate the 
transfer of land, but simplify the practices both of conveyancing 
and the Court of Chancery. They are, in fact, about to try a 
great experiment for the benefit not only of Ireland but of Eng- 
land and that large portion of her vast colonial empire which is 
governed by the municipal law of England, We are glad, imder 
these circumstances, [to hear that, according to present appear- 
ances, there will be no lack of work for the Commissioners, and 
no indisposition on the part of those interested in land, as well 
purchasers as vendors, to avail themselves of the advantages 
offered them by the act. We propose examining the new rules 
when we are able to obtain a full and authentic copy of them. 
At present we have seen only an abstract of them in some of the 
newspapers. We may observe that, although probably it may be 
necessary in first establishing the Commission to constitute a Court, 
yet that this almost certainly implies an expensive and tedious 
mode of working out all the details connected with a complicated 
transaction. We trust that some more ready mode will be found 
of communicating with the Commissioners than would seem to be 
indicated by the learned Baron s address. In the Court of Chan- 
cery the Judges are first masters of the rules they make which in 
turn become their masters. At all events the Court of the Com- 
missioners should not be less accessible than the offices of the 
Masters in Chancery, which it is to supersede, and we hope that 
in practice the new machinery will work more easily, 

Octoher 29. 1849. 
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1. TJumghts an the present State of Legal EstabUshmenU in 
Ireland. By a Resident in Dublin. Printed bj Alexander 
Thorn, 87. Abbey Street. 1849. 

2. The Law Expenditure of RaUway Campames^ considered wUh 
a View to its speedy and effectual Reduction. By Psteb 
Isaac Macphsbson. London : Baily Brothers. 1849. 

3. Ireland Imperialised. A Letter to the Earl of Clarendon* 
DubHn. 1849. 

4- A Letter to Sir John JertfiSy M.P., Ber Majest^s Attorney^ 
General, on the Uses and Abuses of Special Pleading, with 
Suggestions for a Change in the Forms of Procedure in the 
Superior Courts, By Wm. Corrie, Esq., of the Inner Temple, 
Barrister. Benning and Co. 1850. 

We have long been of opinion that the time was at hand 
when the subjects which have principally engaged our atten- 
tion^ would assume their proper importance, and would attract 
the notice, not merely of a small professional circle, but be 
looked upon by all intelligent men as involving the right 
government of the country. We believe that time to have 
now arrived. The present state of some portions of our law 
procedure, and the administration of justice dependent on 
it, are now generally admitted to be the great social evils 
under which a large portion of the community labours. In 
these respects we are frequently in no better state than the in- 

> We aUude more particularly to the classes of questions embraced under the 
terms Conveyaneing Reform, and The Amendmemt of the Conrt of Chancery, 
Vol. XL — Fxbkuakt, 1850. B 
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habitants of many uncivilised and even barbarous lands. 
However magnificent and extensive our legal machinery may 
be, — however learned, upright, and impartial our judges, — 
however just and admirable the principles of our law, still it 
cannot be denied that the means of obtaining justice are so 
costly, and the procedure so intricate and uncertain, as to 
render an action or suit in our Superior Courts, in nine cases 
out of ten, a practical hardship. This must be admitted to 
be so, when men are daily finding out expedients for dispens- 
ing with the ordinary tribunals of the land. There is, there- 
fore, as we believe^ an almost universal desire to obtain the 
proper remedies ; and that government will be most esteemed 
by the bulk of the people which will most earnestly and most 
efiectually set about the accomplishment of the good work. 
There is, indeed, only one diflSculty. This is not the time for 
the especial predominance of any class-interest ; but what, it 
IS asked, says the legal profession to these wishes of their 
fellow-citizens ? How will the interests of this large and 
powerful profession be affected by great alterations ? Let us 
look upon the subject from that point of view. 

We have always maintained that the legal profession is of 
the utmost importance to the public, and that it is essential 
to the best interests of the State that the lawyer should be 
amply supported, and placed in an honourable and eminent 
position. In this great country, where the aristocratical and 
commercial classes contend with each other for supremacy, it is 
not well or wise to allow all wealth and station to be engrossed 
by them. And our place as a nation is due in no small degree 
to the fact that from the earliest times the legal profession 
has been enabled to take rank with all other grades, however 
important they may be. Nay, we wiU go further than this ; 
we view with the greatest satisfaction those vast possessions 
which have been acquired, and those noble families which have 
been founded by lawyers, as the just reward and the abiding 
memorials of their services. How then is the status of the 
legal profession to be preserved, not in anyone of its branches, 
but in all? We may still find a numerous body of well-paid 
judges, and some few eminent leaders of the bar, and certain 
large houses of solicitors, but this is by no means all that we 
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want ; we wish to secure the welfare of the great mass of the 
profession, — we wish to see it flourishing in all its depart- 
ments, and in the general bulk of its members ; and we would 
desire to see such steps taken as may most effectuallj pro- 
mote this desirable object. We are afraid that the present 
state of the profession is not satisfactory, and it is neither 
right nor politic to disguise this fact ; it is rather our duty to 
endeavour to trace the causes of its present condition, and to 
flee whether they can be reached* We would inquire, then, 
as to the relation in which the profession stands with the 
public : we woidd ask if it is altogether satisfactory? This, 
be it remembered, is an important inquiry. On this depends 
the healthy state of the profession. If the bulk of the con- 
sumers of any article is displeased or dissatisfied with the 
article supplied, they will endeavour to avoid the using it, 
and only resort to it as a matter of necessity. Is the state of 
the law in this country such as to induce clients to employ 
the professional men who practise it ? That is the question. 
Law is not very agreeable in any shape ; yet it is a necessary 
eviL " However much a man may dread being involved 
in litigation," says the writer of the work at the head of our 
list, ^' he cannot always avoid it ; for he cannot abandon his 
property, nor submit always to gross injustice from other 
men.*' It is, therefore, the interest of the lawyer — to say 
nothing of his duty — to render the resort to law reason- 
ably cheap and speedy, for otherwise the client will submit to 
wrong as to the lesser evil ; ** But," says the same writer, 
** every person of sense feels that as affairs are now con- 
ducted in our Superior Courts, it would be far better to 
submit to a considerable amount of loss S and to much in- 

* What this amount of loss may be, varies, perhaps, with the particular 
person. A petition was presented some time ago to Parliament, signed by a 
great many respectable solicitors, and stating, that when a matter involved lOOOL 
only, they would not advise their clients to seek it in the Court of Chancery. 
By the two following questions it would seem that 5000^ had better, according 
to some, be abandoned, than sought in Chancery : — 

'* 3012. It has been suggested that there is an adequate remedy provided for 
cases of misapplication and misconduct on the part of the directors of a company, 
by proceedings in the Court of Chancery on the part of individual proprietors. 
Can that be relied on ? Captain J. M. Lawt, R. N. — * I do not know who 

B 2 
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justice, rather than appeal to those tribunals for redress.** 
(P. 4.) 

Now, nothing can be worse for the interests of the legal 
profession than the existence of this feeling. Let us suppose 
that on any given railway, instead of receiving a passenger 
civilly, charging him a reasonable fare, and carrying him safely^ 
the Directors were, in nine cases out of ten, to insist on a 
most unreasonable sum of money for the journey, to pay no 
regard to the time-bill, ancj to leave it entirely uncertain 
when the journey would come to an end, which, in a great 
number of cases, should entirely miscarry : we need hardly 
say, that the public in that part of the country would soon 
insist on some other mode of conveyance; and this is now 
the feeling of a great part of the public with respect to our 
Superior Courts of Justice. They find them so expensive 
and so dilatory, that they are calling out for new Courts, and 
seem disposed, rather than use the old machinery, to attempt 
to construct one for themselves. This may be very foolish on 
the part of the public, but it is destruction to the profession. 
However admirable and theoretically complete in themselves 
our legal institutions and procedure may be, yet, if they are 
not resorted to, they are practically failures ; and this is fully 
as inconvenient to the profession as to the suitor. 

These thoughts have been called to our mind by the 
pamphlets at the head of this article, which are some evidence 
of the state of feeling on this subject, to which we have 
alluded as fast spreading among all intelligent men. This 
question is now properly regarded as one not merely of 
secondary or professional interest, but as involving a great 
political grievance; and we trust that, although we shall 
advert on the present occasion chiefly to Ireland, our readers 
on this side of the Channel will not consider this as a state- 
ment of the case which has no immediate bearing on England : 
this would be to take a very narrow view. The same law is 

would go into the Court of Chancery.* ** And in reply to the next question, he 
cays ; '* Certainly if I believed myself to have a claim of 50002. now pending on 
such a ground as that, I dare not touch it ; I would say, * No, let us see what is 
to be got in any other way, but / dare not go into the Court of Chancery about it.* ** 
— 2rf Rrpori (ff, ofL,)on Audit of Railway e. 
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administered in both countries, but Ireland is less able to 
endure calamity than England ; nor can it be denied that 
Parliament has more power to legislate for the former than 
the latter country ; as her griefs are more urgent, they receive 
more ready attention, and the opposition of class-interests is 
less powerftil when the opinion of the United Kingdom is 
expressed. It is thus that we hope to see English law- 
amendment carried on by the means of legislation for Ireland ; 
and if there were no other reason for this, we should find it in 
the proofs that we receive that alterations in the adminis- 
tration of justice are now demanded by the people of the one 
country more than by the people of the other. This is well 
stated by the writer we have referred to, who has evidently 
good information on the subject. 

" Legal institutions, which are intended for the support and pro- 
tection of civil society, become themselves, by the abuses com- 
plained of, sources of evils and misfortunes to the community. 
It is well known that a very large portion of the annual rental 
derived from real property in Ireland goes to satisfy charges upon 
such property. Encumbrances upon real property involve legal 
acts. Endless doubtful rights and claims, as well of owners as of 
tenants, attach to a large portion of the land of Ireland. These 
force men to consult lawyers more commonly perhaps than in any 
other country in the world ; but once a man's affairs or property 
get into the fatal meshes of the law, loss of time, neglect of 
business, pecuniary difficulties, and often ruin, are the conse- 
quences thereof. How many of those families whose possessions 
have passed from them, and how many more of the great number 
of those who are now hopelessly standing on the brink of ruin, 
may justly ascribe a large portion of their misfortunes to the 
ruinous expenses and delays of the law, in which they may have 
been perhaps unavoidably involved. In like manner vast numbers 
of persons in the inferior stations of life in the employment of, or 
who may hold land or premises from, persons suffering under the 
lingering process of ruin from legal delays and expenses, are ex- 
posed to the loss of such employments, or to other serious injury, 
from the evils referred to. 

" The people of Ireland, of all classes, have therefore a deep 
interest in the removal of unnecessary delays and expenses of law 
proceedings ; for the community at large in Ireland is thereby 
injured in an especial manner. The evils attending them have, in 
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short, become an intolerable grievance, requiring the earnest ex- 
ertions of the Government and the Legislature to remove them. 

" It seems quite unnecessary to bear out these complaints by 
stating cases or facts in support of the same, because every man 
in Ireland who may peruse these observations can supply, from 
his own personal experience or that of his friends, painful instances 
of distress and wrong suffered from unnecessary delays and ex- 
penses in the Superior Courts of Justice." (Pp. 4, 5.) 

And what follows is still more striking : — 

"Let a stranger visit those Courts during their sittings in 
Dublin in term time; nothing in Ireland would create greater 
astonishment to him than the crowded multitudes he will find 
there at those periods. He will there observe much of the energy 
and talent of the country misapplied^ — wasting time, money, and 
strength upon matters and differences which a better state of the 
laws of property, coupled with more simple forms of procedure 
and better judicial arrangements, would have in great part pre- 
vented. He will feel what a public misfortune it is that such 
energies and such vast sums of money should be thrown away in 
this manner, while both are so much wanted for the improvement 
of the country. 

" After a stranger has visited the Law Courts, let him proceed 
to any of the public commercial establishments, at a time of the 
day when they should contain an assemblage of persons for useful 
affairs, and he will find such places comparatively empty. The 
Courts of Justice are the only places in Dublin ever to be found 
filled with men engaged in anxious, earnest business. There men 
are trained to every art opposed to useful industry, or what is 
honest or moral, or what might be serviceable to society. No 
man can estimate the extent of demoralisation and misery through- 
out society in Ireland which proceeds from the cumbrous, slow, 
and expensive proceedings in the Superior Courts of Justice, but 
more particularly in the Equity Courts. 

" A considerable number of the youth of the middle classes of 
Ireland are bred to different branches of the profession of the law, 
forming a numerous and powerful body, closely tied together by 
self' interest. In their hands a vast portion of the affairs of real 
property, and of the pecuniary affairs of the people of Ireland, are 
always, and almost hopelesdy, entangled; which misfortune is 
but the natural consequence of the existing bad arrangements in 
regard to the settlement of any legal question affecting property 
K* or civil rights. 
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*' Business is cheaply aad punctoally traasaoted in other great 
public establishments and institutions, because real respcnsibiUty 
or active competition enforoes the proper transaction of such 
business. Legal affitirs might be as well managed ; but^ as mat- 
ters now stand, there is no sufficient real control over our legal 
establishments. £ntrenched in old, unintelligible fictions and 
forms, neither Parliament nor any government has hitherto been 
able to find time to deal efieotuallj with this great public eviL 
When any serious reform thereof is suggested, the dread of its 
giving birth to interminable ponderous blue books, coupled with 
the very distant prospect of any formal inquiry proving useful, 
deters Parliament and the Government from engaging in direct 
measures of inquiry with a view to a£S»rd eventual relief to the 
public in Ireland of an effectual character. The nation has, 
therefore, been compelled to submit to a kind of ^law-abuse 
slavery,' and to the wide-spread injustice and consequent demo* 
ralisation which proceeds therefrom, occasioning evils that aFect, 
directly or remotely, the welfare of every family in Ireland." (Pp. 
6,7.) 

The necessity of providing proper tribunals for the ad- 
ministration of justice, is thus enforced : — 

"Next to security of person and property against violence, 
follows the duty of providing tribunals, of different degrees, acces- 
sible to every man, wherein, at a moderate cost, and with as little 
delay as possible, he may obtain redress of civil injuries or esta- 
blish his civil rights, according to the laws of his country. There 
is nothing that gives greater satisfaction to people of every degree, 
or more securely attaches them to their government, than the 
knowledge of the existence of such tribunals. Industry, order, 
honesty, and civilisation are, eventually, surely promoted in 
countries where they exist, if care be taken that the laws are just, 
and administered according to principles of substantial justice, 
discountenancing legal tricks, quirks, and chicanery. For ex- 
ample, the improvement of the Local Petty Sessions Courts in 
Ireland, wherein speedy and substantial justice is done in cases 
within their jurisdiction, has led to most beneficial results. 
Amongst others may be mentioned the almost general disuse 
amongst the peasantry of the brutal faction fights, and fights at 
fairs, formerly so common. 

" Within little more than a century the population of Ireland 
has quadrupled. During that time the circumstances of society 
have greatly changed, and are almost yearly akering and be- 
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coming more complicated. As the population has become dense, 
straits in regard to the subsistence, and difficulties as to the go- 
yernmenty of the people have grown up in a ratio always in* 
creasing : new institutions^ or the enlargement and improvement 
of those already existing, have thus become requisite to meet tiie 
growing wants of the country. But the judicial institutions of 
Ireland have never kept pace with the times, although such en- 
largements or alterations therein, as necessity has enforced, have 
been, on the whole, most encouraging. 

'< The crimes, disorders, and poverty peculiar to Ireland are the 
natural consequences of the long continuance (after good policy 
had pointed out the necessity of better arrangements) of an in* 
sufficient and defective judicial system, coupled with unsuitable 
laws and practices with regard to the transfer and occupation of 
land. From long neglect of these fruitful seeds of social evils has 
chiefly arisen the habits and feelings among the lower classes of 
the people, which in so many districts have been found to be 
inimical to their own welfare and the general good of the 
country. 

^^ As delays and expenses in the Superior Courts chiefly affect 
the middling and upper classes of society, no noisy clamour, no 
violent agitation, no mobs have been collected to direct public at- 
tention to this subject. The grievance is a real one; but the pas- 
sions of the mob could not be roused by it. Nevertheless, coupling 
it with the * transfer of land ' grievance — these, together, form 
the true source of Irish difficulties and pauperism, which threaten 
to overwhelm the whole United Kingdom in one common ruin." 
(Pp. 9— 11.) 

These are strong words, but are they not true ? The key 
to the government of Ireland is to be found in the just ap- 
preciation of the powers to reform the law and the ad- 
ministration of justice ; and that this may be obtained, the 
necessity of some special department of the State for the 
purpose is insisted upon. 

*^ It is a circumstance so remarkable, that constant attention to 
the affairs and expenses of justice, by persons specially chained 
with that important business, should never have been the regular 
duty of any department of the Executive Grovernment in Ireland, 
that the subject is again adverted to. Constant supervision is 
exercised by responsible officers, aided by occasional parliamentary 
and other inquiries, over every other department of State ; and 
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jet, with all this attention, it is found difficult to keep them in 
tolerable order. The administration of justice in all its branches 
being one of the highest duties of the Sovereign, it behoves the 
Executive Grovemment to take more than ordinary care that this 
essential department of the State be conducted to the satisfaction 
of the public. It is not because the far greater part of the ex- 
penses of justice are paid in the shape of fees and costs, and do 
not enter into the estimates submitted to Parliament, that such 
expenses should be exempt from the jealous attention of Govern- 
ment. Every arrangement that might obviate them, or restrain 
them within moderate bounds, is one of the first duties of Go- 
vernment. The money and time needlessly wasted in law pro- 
ceedings are lost to the community. Every man who has been^ 
or may hereafter be, ruined or injured in his circumstances by 
unnecessary law expenses or delays, proceeding from obvious 
defective arrangements in our judicial establishments, may justly 
impute his misfortune to the neglect of the Executive Government 
in not taking proper measures to remedy such defects, for which 
they are responsible to their Sovereign and the country." (Pp. 12, 
13.) 

The writer then proceeds to state more particularly what 
alterations he would propose. He considers that it is im- 
possible to suggest any better gradation of tribunals than 
that which already existei in Ireland in the Petty Sessions 
Courts, the Assistant-Barristers* Courts, and the Superior 
Courts. But then this question arises. If substantial jus- 
tice is done in the Inferior Courts, why are parties obliged 
to resort to the Superior Courts ? and this question is of no 
small importance, as affecting our own County Courts and 
their present jurisdiction. It will not long be easy to per- 
suade clients that the Superior Courts are, for practical pur- 
poses, so. much better than the Inferior Courts. Let us see 
what the " Resident in Dublin " says as to this : — 

" To begin with the Petty Sessions Courts : there are nearly 
600 of these Courts scattered over Ireland, which sit weekly or 
fortnightly, or after other short intervals, for the trial of small 
offences — cases of disputes about wages, and other small matters 
in which the working classes are principally concerned. The 
magistrates act gratuitously. The expense of any case is but 
the merest trifle to the parties concerned therein, and the case is 
settled summarily. 



242 A Plea for New Legal Procedure, 

^^ Here substantial justice, according to the merits of the case, 
is done. The efficiency of these admirable Courts is of the highest 
importance to the country, and the public is under a great obliga- 
tion to the gentlemen who act as magistrates in them. 

" There is no difierence in the essential character of the cases 
now permitted to be adjudged in these Courts, from that of the 
cases reserved for the Courts of higher degree, since men of all 
ranks are prone alike to do wrong : the poor man is as ingenious, 
as tricky, and as unjust as the rich man, and therefore the cir- 
cumstances of his conduct or case before the Petty Sessions, are 
often as difficult to adjudicate upon as the circumstances which 
affect a case involving large sums or great interests. But the 
poor man cannot pay lawyers^ and therefore he obtains sub- 
stantial satisfactory justice speedily, and almost gratuitously. 

"No man can keep in view the progress making in education, 
in rapid communications, and the wonderful speedy publicity given 
through the press to every subject or circumstance of the least 
public interest, and not feel that such changes must operate in 
various ways in modifying or altering institutions formed in a 
less advanced stage of society. By the publicity now given to the 
proceedings in our Courts of justice of every degree, the magis- 
trates or judges who sit therein may be said to be as much upon 
their trial before a sharp judging public as the parties whose cases 
it is their duty to decide upon, are on trial before them. There 
is consequently not a suspicion of the integrity of any of the 
judges or magistrates in the kingdom. The opinion of the people 
of England upon this point has been lately manifested in a remark- 
able manner. In rather less than one year 267,445 causes were 
tried in the New County Courts of England and Wales. The 
plaintiff or defendant may ask for a jury, in which case he is re- 
quired to stake 5s. with the clerk of the Court ; which charge 
ultimately falls, with the other costs, upon the losing party. Out 
of the above number of causes only 800 have been tried by juries ; 
and as in each cause there must be a plaintiff and a defendant, it 
follows that only one person out of every 668 has shown any dis- 
position not to trust his case to the sole decision of the judge. 

" Should we not take advantage of the progress of society, and 
empower the most convenient and least expensive Courts to de- 
cide on every case which can be safely and properly intrusted to 
them ? Parliament has of late, in various instances, acted on this 
principle. It should be followed to its utmost safe limits with 
respect to the Petty Sessions Courts in Ireland. All minor 
offences, or petty money, or other differences, should there be 
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adjudged summarilj; and no case should be allowed to be re- 
moyed from its own localitj (except on appeal,) which could be 
rightly settled on the spot. In this view it is conceived that a 
revision should be made of the business now required to be carried 
to the Assistant-Barristers' Courts ; — to the Manor Courts ; — 
and to other minor local Courts ; and that the jurisdiction of the 
Petty Sessions Courts should be enlarged on the principle above 
suggested, so as to enable them to transact whatever business the 
other Courts might properly be relieved from; which revision 
would be attended with the good effects that the business would 
be as well done at much less expense, and with a great saving of 
time to the public." (Pp. 13—15.) 

If the jurisdiction of the Petty Sessions Courts were in- 
creased^ a corresponding increase in that of the Assistaut- 
Barristers' Courts would follow. These are analogous to the 
present County Courts in this country; as to which the 
writer thus alludes : — 

'* In ancient times the Courts of Justice in England consisted 
principally of the County Courts, in which the ecclesiastical and 
civil jurisdiction were blended together, and the decisions and 
proceedings therein were simple and unembarrassed. Amongst 
the violent alterations of the ancient English constitution, made 
shortly after the Norman conquest, was that of narrowing the 
remedial influence of the County Courts, the great seats of justice, 
and extending the original jurisdiction of the King's Courts to all 
kinds of causes arising in all parts of the kingdom. 

" County Courts, however, appear now likely, after the lapse of 
ages, to regain the importance which they held in our ancient 
system of civil polity. The recent establishment of the New 
County Courts in England, though their jurisdiction is at present 
very limited, is, perhaps, the greatest improvement which has 
been made in our judicial system in modem times ; and although 
these Courts have been but a short time in operation, the benefits 
confei-red by them have been striking and satisfactory. 

" The somewhat analogous Civil Bill Court of the assistant- 
barrister in Ireland has, from the period of its establishment, 
been gradually advancing in importance and utility. There has 
also been a progressive increase of its jurisdiction; the Court is 
presided over by a judge appointed by the Crown ; the jurisdic- 
tion now extends to questions involving the nicest points of law 
and equity — titles to property, cases of wills, intestacies, eject- 
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ments, besides contracts and debts of all kinds if below a certain 
sum. Indeed, every form of action is given by the Civil Bill 
Court except slander, libel, criminal conversation, and breach of 
promise of marriage. The proceedings in the Civil Bill Court 
are free from the technicalities thought necessary in the Superior 
Courts, while they do not afford the same facilities to dishonesty. 
A greater variety of defence in equity is also given in the Civil 
Bill Court. The actions allowed to be taken for debt in this 
Court are found extremely useful to the public ; but the juris- 
diction of this Court is limited to sums not exceeding 50/. 

" Upon what just principle this limitation is continued it is dif- 
ficult to conceive. To be able to obtain justice in an easy, ex- 
peditious, and cheap manner, is a right which every man should 
possess in all well-ordered states ; but in Ireland justice is with- 
held from him if his case is of such an amount, or of such a nature, 
as is supposed will pay the ruinous expenses of passing it through 
the Superior Courts. The toll there to be paid acts constantly as 
an exclusion from the seat of justice. It must either be asserted 
(which the public voice would deny) that cases under 60L decided 
upon in the Civil Bill Courts of the Assistant- Bamsters' and Petty 
Sessions Courts, are not therein carefully and satisfactorily ad- 
judged ; or it must be admitted, that great injustice is done in 
subjecting cases of 60/. and upwards to a jurisdiction so dispro- 
portionately expensive, so uncertain from technicalities, fictions^ 
and old forms, and so harassingly tedious to suitors. Can any 
other construction be put upon this reservation of the cases of 
larger amount for the Superior Courts, than that they are more 
profitable to the gentlemen of the legal profession ? This is at 
the bottom of the enormous grievance complained of. Any 
business, or any affair whatever, coming into the Superior Courts, 
but more particularly into the Equity and Ecclesiastical Courts, 
after all the expense, the delays, the writing, and the talking, 
usually resolves itself, as in other Courts, into the establishing of 
one or more simple facts. The ceremony of clothing the pro- 
cedure in this expensive drapery having been gone through, the 
Court is at liberty to come to the real matter involved in the case, 
which, when not defeated by technicalities, is often settled in a 
few minutes. The reflections which are forced on every dis- 
interested man's mind who may hear the case are painful. He has 
witnessed a procedure through which the noblest duty of the 
Sovereign to her subjects is performed — certainly honestly by her 
judges, but usually at an expense which causes the ruin or distress 
of the suitors who are forced before them. 



A Plea for New Legal Procedure. 245 

'^ As suggested in the case of the Petty Sessions Courts, might 
not the limitation with regard to the amount of the sums involved 
in cases tried in the Assistant-Barristers* Civil Bill Courts be 
extended, saj to 200/ ? and such further extension of jurisdiction 
be given to them as may now safely, and after full experience, be 
intrusted to them ; keeping in view that these Courts, being far 
cheaper, more prompt, and free from technicalities, must gradually 
and necessarily become the chief seats of justice ; for in an age of 
increasing activity, energy, and competition, like the present, 
judicial institutions, like other public institutions, must be made 
to harmonise with the state of society, and perform their functions 
for its advantage, and not, as is too much the case at present, for 
the advantage of the gentlemen of the law, under a system suitable 
only to the dark ages." 

These are large changes ; but our author flies at higher 
game, and demands a thorough revision of '^ the whole system 
of the Superior Courts^ especially of the Equity and Eccle- 
siastical Courts,** (p. 19.) and "law forms suitable to the 
present age and habits of business." (P. 19.) 

The writer has pointed out in more places than one, that 
in other departments of business, active competition enforces 
the proper transaction of business. He seems to think, but 
mistakenly, as it appears to us, that there is no active com- 
petition in any department of the legal profession. This does 
not usually take a form yisible to the public ; but still we 
think it exists with sufficient force to keep the practitioner to 
his duty. 

We have made these lai^e extracts because we think that 
they deserve tiie attention of the profession at this particular 
time. If our brethren be well advised, they will endeavour 
to meet all fair and reasonable demands for reform, by timely 
inquiry into, and efiective remedy of, the real evils existing 
in the administration of justice. If they do not take this 
course, they may be assured that they will live to see the 
existing tribunals set aside. 

" The heavy expenses attending legal business in the several 
Grovernment departments — the large outlay of counties for similar 
expenses, and in maintaining criminals — and the general dissa- 
tisfaction of the public with those expenses, and generaUy with 
the state of our ancient Superior Courts, afford some grounds for 
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hope, that earnest eflTorts will not be much longer delayed to 
liberate Ireland from a system of legal abuses, which have con- 
tributed greatly to weigh it down and to demoralise the people. 

" A remarkable instance of the feeling of the Legislature upon 
this subject has been lately evinced in the appointment of Special 
Commissioners to work out the Encumbered Estates Bill, it being 
hopeless to endeavour to work any useful measure through the 
Court of Chahcery. We, in these countries, speak with contempt 
of the people of Spain, and other Roman Catholic countries, being 
priest-ridden ; but if we look at home we must be sensible that we 
are far more lawyer-ridden than ever they were priest-ridden. 
Every short and effective measure which Parliament may pass to 
get the property and affairs of the people out of the trammels of 
the law, will be hailed as substantial social improvements." (Pp.20, 
21.) 

The Encumbered Estates Commission has already acquired 
much of the confidence of the public^ and we have reason to 
believe that it will get through its work expeditiously and 
cheaply ; and with this precedent before them, the people of 
Ireland, — and, if we mistake not, the Government of Ireland 
too, — are prepared to require either new legal institutions, or 
that the old ones shall be adapted to existing wants.* It 

' A communication which we have ourselves received from Ireland, expresses 
this opinion thus powerfully : — ** It is not too much to say, that for very many 
years past, (in consequence of the state of the Laws of Property, and of the em- 
barrassments of the proprietors in Ireland,) the legal establishments have been 
great schools for teaching dishonesty, tricks, and evasion to the whole com- 
munity. They have acted in this way upon too many landlords, — who have 
found ready scholars in their tenants. To conceive what their effect has been, 
it is necessary to keep in mind that nearly all the incomes of all classes in 
Ireland are derived, directly or indirectly, from the soil, — which soil is head 
over ears in law : that the people are in that backward state of civilisation which 
renders them litigious; and that the laws give facilities to delays, expenses, and 
chicanery of every kind. Such a state of things would demoralise and ruin any 
human society — much more Ireland, which requires suitable laws, well and 
cheaply administered. I am convinced no good will be done with Ireland until 
a thorough reform shall be made in our legal institutions ; and until capital 
shall be allowed to have free scope to combine with land, by rendering the 
transfer of land an easy and simple affair ; so as to encourage the investment of 
capital in it for the employment of the people. While things remain as they 
are, the great mass of the Irish nation must continue to be an idle, discontented 
w turbulent, and often dangerous, people.** 

In a letter from a large landowner (Dec. 27. 1849), the writer says, among 
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appears to us, therefore, that there is only one course left 
open to the profession, — to take care that these requirements 
are wisely and properly attended to, or see them carried, after 
a struggle, roughly, and perhaps with a clamour directed 
against all lawyers, if not against all law. 

On this last point we have a word or two to say. Lawyers, 
according to our experience, are just as good citizens and as 
zealous for the public weal as their neighbours ; but we must 
say, that if they showed a self-seeking spirit, the temper of 
some of the writers of the works at the head of this paper is 
somewhat menacing. The writer of the pamphlet entitled 
"Ireland imperialised," proposes to transfer all the Superior 
Courts from Dublin to London, and leave the lawyers to 
manage as well as they can. Beferring to the success of 
many Lrishmen at the English bar, he holds out to his 
countrymen, for the purpose of reconciling them to the 
change, the splendid prizes of the profession in this country, 
with the good pickings of the colonies ; and appears to con- 
sider that Ireland may get on very well without any lawyers 
at alL 

" The land system," he says, " is being broken ur, the learned 
profession must follow. What was that system ? It was part of 
the land system. Every landed proprietor in Ireland possessing 
an income of from 3000/. to 200/. a year, sent all his sons to the 
learned professions. The eldest was a lawyer, marked for the bar 
from his birth. The second was an attorney, — he would assist 
the lawyer : and if Providence blessed the good man with more 
numerous offspring, two lawyers were not too many in an Irish 
family; and the same would hold of two attorneys, and so on. 
What has been the result ? Those Courts, the destruction of which 
so many deprecate, — the transfer of which to the capital of the 
Empire, every bold ambitious spirit would desire, — are now peram- 
bulated daily by hundreds of barristers' with scarcely as much 
professional income as would pay for the stuff in their gowns^ but 
animated with a reckless spirit of intrigue, and a hankering after 

other tKings : <' A free trade in the soil, and an abolition of the feudal custom that 
attaches the property in tenant's improvements to the freehold, would induce a 
system of farming that would render it impossible to snatch from the lips of the 
cultiTator his proper share of the crops." 
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political agitation, which Las been the fruitful source of most of 
those political troubles which your Lordship has been successfully 
engaged in suppressing, I hope for ever." (Pp. 8, 9.) 

But let it not be supposed that these hard thoughts re- 
specting the profession are confined to Ireland* Among 
many other complaints which have reached our ears, let us 
take Mr. Macpherson's '* Lament" as to the Law Expenditure 
of Railways. This he estimates at no less a sum than ten 
million sterling. (P. 12.) But the author does not content 
himself with complaining, he proposes certain remedies: — 

" If I am asked, in what way I would remedy the various evils 
and abuses which I have pointed out, and which I feel to exist in 
the present vicious and burdensome mode of conducting the law 
business of the railway companies, my answer is, that I would 
advise each of the companies now established on a permanent 
basis, in the first place, to get rid at once and entirely of the 
numerous body of local agents at present in their employment, the 
only effect of whose interference in their legal concerns has been 
to create a constant drain on the resources of the Company. In 
the next place, to select out of their numerous staff of lawyers, 
some one person, on whom they can implicitly rely, to be their sole 
solicitor, with the entire control over and supervision of the whole 
of the law concerns of the Company ; the law affairs of the Com- 
pany being carried on at one office, and not, as now, distributed 
over the whole face of the country : and the solicitor to be ap- 
pointed, having under him such a number of clerks and assistants 
as the magnitude of the Company's concerns may appear to render 
necessary. That the solicitor to be thus appointed should be 
placed on the footing of a salaried officer of the Company, in the 
same manner as is at present the case with the secretary, and 
should, for his salary* devote his time and labour exclusively to the 
service of the Company. With regard to the salary of such 
solicitor, I would suggest that it should be put on such a scale of 
liberality as would insure the services of a person of the highest 
character and attainments in the profession. 

*' If this plan were to be adopted, the solicitor at the head of the 
law affairs of the Railway Company would not only have a proper 
control over all the law concerns of the Company, which, under 
the present system, cannot, in my opinion, be said to exist at all, 
but what is still more important, he would have the greatest pos- 
sible interest in diminishing, instead of, as now, increasing thesQ 
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law concerns ; and I am much mistaken if the result of this 
change would not be, that the law business of the railway com* 
panics would be far more efficiently conducted, and a very large 
expenditure annually saved, which is now wasted in law, and 
which might thus be made available for the payment of dividends.** 
(Pp. 16, 17.) 

In the present temper of shareholders in rulways, this 
seems a proposition likely to meet with favour^ and so also 
probably will the next: — 

" Even, however, if the plan which I have proposed of having 
salaried solicitors to conduct the affairs of the railway companies, 
with a complete control over the legal concerns of these companies, 
should, for reasons with which I am at present unacquainted, be 
deemed inexpedient, still I think that, at any rate, there ought to 
be introduced into the present system some check on the amounts 
to be paid to the railway solicitors for their law bills. 

" Up to the present time there has been no person whatever 
connected with the management of the railway companies' affairs, 
who has had in the slightest degree the means of judging whether 
the work charged for by the railway solicitor had ever been done 
at all, much less whether it was proper or necessary to be done, 
and even if the latter were the case, whether the charges for it 
were such as the company ought to pay. Notwithstanding all 
this, however, and strange as it may seem, these charges, whether 
right or wrong, and whether they amounted to tens, or hundreds, 
or thousands, or even tens of thousands, have, in most instances^ 
been paid by the directors in full, and, as I believe, without 
inquiry or investigation of any kind. 

^^ I am too much^'attached to my own branch of the legal profes- 
sion, to wish that the confidence (in the proper sense of the term) 
which is to be placed in the solicitor by the client, should suffer 
diminution from any suggestion of mine ; but, nevertheless, I must 
own that it appears to me that a confidence which ventures thus 
largely, and thus blindly, to dispose of the funds of the railway 
company, is, to say the least of it, very unfortunate for the share- 
holders, and is, indeed, hardly to be desired, even by the railway 
solicitor himself. 

'^ In administering the estate of a bankrupt, no solicitor's bill of 
costs for business done in relation to that estate, can be paid out 
of such estate until it has been first submitted to and allowed by 
the taxing officer of the Court of Commissioners. 

TOL. XI. S 
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*^ In the administration of lunatics' estates, no bill of costsr 
claimed to be due to a solicitor, affecting that estate, can be paid 
without being first taxed, and the amount of it certified bj the 
taxing master of the Court of Chancery. 

<' In estate acts, passed for the administration of large trust 
estates, nothing is now more common than for the Legislature to 
introduce a clause providing that the costs of obtaining the act, as 
well as the subsequent costs of all business to be transacted by the 
solicitor for the trustees appointed under the act, shall be sub- 
mitted to and taxed by the taxing master of the Court of Chan- 
cery; and no trustee, under such an act, would be justified in the 
payment of his solicitor's bill of charges for any such business, 
until it had first undergone such an ordeal. 

" If, however, provisions have been made to prevent the payment 
of bills of costs, without taxation, in the cases to which I have just 
referred, how much the more strongly is such a provision necessary 
in the cases of railway solicitors' bills, which are generally so much 
larger in amount than ordinary bills of costs, and into which, from 
the very nature of the transactions involved in them, excessive or 
improper charges are so much more likely to be introduced. 

" Assuming, then, that my plan of appointing salaried soBcitors 
to manage the law affairs of the railway companies in the manner 
above proposed, is not to be adopted, it seems to me that the pro- 
prietors of each of the railway companies ought, at any rate, for 
their own protection, to come to a distinct resolution at one of 
their general meetings, that no bill of costs of any solicitor of the 
company, or which the company are liable to pay, shall be paid by 
the board of directors until the proper amount of such bill has 
been first ascertained by a regular taxation, similar to that which 
takes place in the cases of bankruptcy or lunacy.*' (Pp. 20, 21.) 

These hints are significant signs of the times, which should 
be well considered by the real £denda of the profession. 

We cannot conclude this paper without briefly noticing the 
spirited pamphlet of Mr. Corrie as to Special Pleading. If 
ever a rational system of procedure be instituted in this 
conntry, " special pleading " will perish never to be heard of 
again. We have already, on former occasions, stated the 
evils of the present system. We prefer, therefore, quoting 
the substitute proposed by Mr. Corrie : — 

'< It is the procedure in our Courts that I object to, not to the 
law (as distinguished from the procedure) which is administered in 
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them. Have jou tlien, it may be said, anj plan of your own ? 
Do you wish to lop off the special demurrers, and to correct some 
few glaring defects which you have pointed out» and which are 
admitted on all hands to exist ? I answer, I haye plans to suggest 
which iuTolve a destruction and cutting up of the whole system 
root and branch ; no mere lopping off of the excrescences. My 
plan would not involve the necessity of any change in the officers 
of the Court, no new knowledge would be required in the prac- 
titioners ; it might be commenced to-morrow *, it might be tried in 
one Court, and if it succeeded, it could afterwards be extended to 
the other Courts. I would engraft a little of the County Court 
system on the practice of the Superior Courts. The parties, or 
their agents, should be called before an officer of the Court, as 
before the County Court Judge. This officer should ascertain the 
point or points on which the parties differed. If they were ques- 
tions of fact, he should prepare the issue, to be sent for trial by a 
jury, just as a Court of Error now sends an issue. I had the 
honour to-day of being counsel in a case against you, in which, 
though the property in dispute amounted to more than 3000/., the 
issue was in a few words, * Is A the next of kin, or one of the 
next of kin to B ? ' If they were questions of law, they should be 
stated in a case for the opinion of the Court, as under the 3 & 4 
Wm. 4. c. 42. 8. 25., and by the revising barristers under the He- 
form Act. The opinion of a Court of Error might be taken, just 
as under the present system, but I would not send to eight Judges 
in the Exchequer Chamber, and afterwards to the House of Lords, 
quibbles about vowels and consonants. If you should not be pre- 
pared to act in the matter without inquiry, surely it is of sufficient 
importance to have a commission appointed before which all 
parties, friends and foes, might be heard. The Government have 
granted a commission to inquire into the Smithfield nuisance. I 
denounce Special Pleading as a far more extensive, a more de- 
structive nuisance. Thousands, tens of thousands, I think that I 
may add hundreds of thousands of pounds, are annually wasted in 
discussing questions such as I have mentioned, and perhaps one- 
third of the time of our Courts is occupied in that way. Who can 
paint in sufficiently glowing language the misery and ruin brought. 
en a family by a nonsuit in the form of an action ? We sometimes 
smile when A. 6. is called to come forth, or he will lose his writ 
of nid priuSf because his pleader has commenced his action with 
* For that,' instead of * For that whereas.' Perhaps the poor 
wretch may have staked his all on the issue of the cause, may have 

8 2 
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a just claim, but he is reduced to beggary and misery by ten words 
too many or too few in the declaration. The feeling of the Bar is 
now strong in favour of a change. Give us a Court, over the 
portals of which may be written, * All cases are here decided on 
their merits.' " > (Pp. 22—24.) 

We have, perhaps, now said and cited enough to prove 
that many persons, learned and unlearned^ are demanding a 
new procedure ; and the sooner they are attended to the better 
will it be for the interests of all concerned, but more especi- 
ally for the interests of the lawyer. It is easy to perceive 
that the strong feeling which now exists as to the abuse of 
law procedure, may be turned against the practitioner. They 
are the true friends of the profession who meet the coming 
storm by timely amendments and salutary reforms. There 
may be a small number of persons who still insist upon keep- 
ing to their old ways, and cherishing abuses which it is im- 
possible to preserve. They are fortunately without influencei 
as they appear to us without foresight. Of them, while we 
endeavour to avert the mischief they would invite, we cau 
only use the words of dear Master Edmund Spenser, — 

" Let Gryll be Gryll, and have his hoggish minde ; 
But let us hence depart whilst weather serves and winde.'^ 

1 As this sheet is passing through the press, we find, — by way of echo to Mf. 
Corrie*8 complaints, — that the Supreme Court of Calcutta is applying itself to 
the remedy of the evil of special pleading. The Judges have in thie country takea 
the initiative. Wc shall hereafter be able to give a more particular account of 
the alteration. "We now take the following statement from the " Times " of 
Jan. 5. 1 850 : in its Indian news it says : '* To commercial, succeeds law re^ 
Ibrm : a number of new plea rules were published in the Supreme Court on the 
15tb of Nov. They will materially alter, simplify, and cheapen the practice of 
pleading, by getting rid of those many technicalities which occasion so much 
difficulty, delay, and expense in our English Law Courts. The numerous 
forms of action are reduced to four ; namely, 1. For money. 2. For moveable 
property. 3. For wrongs. 4. For land." Our readers have been prepared for 
these changes by the series of articles we have given on Indian Law Reforms, the 
last of which may be found, anti, p. 48. 

An able pamphlet has also just reached us, too late to be noticed on this oc- 
casion : « Suggestions for a Reform of Special Pleading. By Thomas Jones, Esq^ 
BarnUer."* The very stones of King's Bench Walk are calling out for reform 
in this department 
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ART. IL— CASES ON THE SATISFIED TERMS ACT. 

Wb have taken a great Interest * in the Satisfied Terms Act, 
and not, as we think, without reason. We do not hesitate 
to say, that it has conferred more practical benefit on those 
dealing with land, than any other act of the present century. 
It has been with no small gratification, then, that we have 
been enabled to state that it has received the sanction of the 
Judges and the approbation of the profession ; and we 
printed * with great pleasure, as evidence of this, the authori- 
tative statement of Sir £dward Sugden respecting it. " This 
act," he says \ ** puts an end to the assignment of satisfied 
terms as a protection to a purchaser ; and there appears to 
be no foundation for the notion that such terms can now be 
kept on foot as an attendant term by assignment.'' 

Nor were the Common Law Judges less determined in 
sustaining the operation of the act. It has come before the 
Court of Exchequer in two cases, which have been reported. 

The first of these was Cadwalader and Others t?. Price.* 
The circumstances were these : — In 1839, A. died seised ijn 
fee of lands, of which his eldest son B. was his tenant. On 
his death B., supposing him to have died intestate, entered 
on the lands, didming them as heir-at-law ; and, in 1830, 
mortgaged them in fee, and levied a fine to confirm the mort- 
gage. At the same time, an outstanding term of 500 years 
was, by his direction, assigned to a trustee for the mort- 
gagee. In 1836 B. sold the estate to the defendant, who 
paid off the mortgage ; the legal fee and the equity of re- 
demption were conveyed to the defendant, and the term was 
assigned to a trustee for him, to attend the inheritance. 
On the 31st of December, 1845, the first section of the 

» See inter alia, the Report of the Law Amendment Society, on which the 
act was founded, printed 3 L. R. p. 183. and the art. post, 395. 
• 4 L. R. 315. • Sug. V. & P. p. 777. last edition. 

« 16M.* W.603r 
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Satisfied Terms Act came into operation ; and on the Ist of 
January, 1846, the second section came into operation. In 
1845, it was discovered that A. had executed a will whereby 
he devised the lands in fee to his second son, who therefore 
brought ejectment to recover the estate from the defendant, 
and laid a demise in the name of the trustee to whom the 
term was assigned in 1835. It was contended for the de- 
fendant, that the term which was assigned to a trustee to 
attend the inheritance, being a satisfied term, which, by ex- 
press declaration, was, on the 3 Ist of December, 1845, at- 
tendant on the inheritance and reversion of the land, abso- 
lutely ceased and determined on that day, by force of the 
Stat. 8 & 9 Vict. c. 112., and, therefore, could not be used 
against the defendant in this action. Mr. Baron Parke, who 
delivered the judgment of the Court, said, as to this point, — 
" The defendant was purchaser of the property for valuable 
consideration, and took an assignment of an old satisfied 
mortgage term from the trustee of a person who had taken 
a conveyance from an heir-at-law, who entered on the death 
of his ancestor, and levied a fine. We hold that the fine 
was good; and the heir-at-law, having sufficient title to 
enable him to levy a fine, the present defendant is in by a 
good title, and does not require the satisfied term to pro- 
tect him in his possession. The question which remains to 
be decided is, what has become of the satisfied term under 
the 8 & 9 Vict. c. 112. As the plaintifi* has, in his declara- 
tion, a demise by a trustee of the term added to that of the 
real claimant of the property, we must decide whether that 
satisfied term did or did not continue after the 31st of De- 
cember, 1845 ; and in order to do this, we must also deter- 
mine whether the party claiming the protection of the term 
was really entitled to that protection against an incum- 
brance ; and, as this is a question of equity, we have thrown 
on us the duty of a Court of Equity without adequate 
machinery. Such, however, is the operation of the act ; and 
we must, therefore, decide, whether the defendant, who was 
in possession, wanted the protection of this term. Now, as 
we have already held that he did not, seeing that he had the 
legal estate wholly independent of the term, his case does 
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not fall within the latter part of the first section of the 
statute, but it falls within the former part of it, the effect of 
which is, that the term actvally ceased and determined by the 
operation of the act, on the 3lst of December, 1845, and con* 
sequently the plaintiff cannot recover on the demise of the trustee 
of the term^^ 

This, therefore, was a plain and intelligible decision in 
support of the objects of the act ; and there can be no doubt 
that it must be held to settle the great minority of cases to 
which the act was intended to apply. In nine cases out of 
ten, if not a larger majority, the term is clearly satisfied ; 
and then, in the emphatic words of Mr. Baron Parke, it has 
'' actually ceased and determined by the operation of the act." 

In a subsequent case, argued about the same time, thb 
Court supported the same view of the act. This was the 
case of Doe d. Hall v. MousdaleS in which the circumstances 
were as foUows : — In 1784, premises were leased to H. L for 
•three lives. H. I., by his will, devised all his estate and in^ 
terest in the premises to his wife A. I., her heirs and assigns. 
In 1793, A. I. conveyed the lands so devised to her son B. L, 
and the heirs of his body, with a proviso that, if he should 
have no dbild living at his death, the limitation thereby made 
should cease^ and the estate should revert to A. L, her heirs 
and assigns. In 1811, B. I. purchased the reversion in fee 
in the premises expectant on the lease for lives, which was 
duly conveyed to him ; and, at the same time, an old satis- 
fied term of 5000 years affecting the premises, was assigned 
to a trustee, for him to attend the inheritant. B. L died in 
1812 without issuci leaving his nephew L. I. his heir-at-law, 
and the heir-at-law of A. L The lease for lives determined 
in 1835. For upwards of twenty years from the death of 
E. I. the premises were held adversely to L. L And it was 
held that, since the stat. 8 & 9 Vict. c. 112., the outstanding 
term would have been no defence to an ejectment by L. I., 
or any person claiming under him. Mr. Baron Parke went 
out of his way to declare this to be his opinion. " It becomes 
unnecessary," he said, " to consider the effect of the satisfied 

» 16 Mee. & W.689. 
s 4 
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term proved by the defendant to exist, though we have no 
doubt that It is to be deemed to have absolutely ceased and 
determined under the stat 8 & 9 Vict. c. 112. s. 1. on the 
^Ist of December, 1845, and consequently would have afforded 
no defence to this ejectment,^^ 

It will be seen that in these cases, the Judges entered fully 
into the spirit of the act ; and, in the first case, Mr. Earon 
Parke observed, that one of the evils intended to be remedied 
was the necessity of a double investigation of the title of the 
estate, and also of the *term. ^ 

It is obvious, therefore, that unless these cases are over- 
ruled, as well as the act repealed, whenever a term is satisfied 
it absolutely ceases, and is determined by the act ; and it 
becomes, therefore, useless to assign it, as it cannot be used 
in an action of ejectment. 

A case, however, has been recently reported whidi has 
alarmed some of the friends of the act, as we think somewhat 
too much. It has not yet been given by the " r^ular *' re- 
porters (who should rather be called the "irregular'' re- 
porters), but a full note of it is to be found in the Jurist^ 
The circumstances, as stated by the court, were as follows. 
In 1838, Mary Humphreys, with others, mortgaged the land 
to Davies for 1000 years. In 1839 she conveyed the fee for 
18/., subject to this mortgage term, to her daughter Caroline, 
the wife of the defendant ; and this conveyance was unknown 
to the parties to the subsequent deeds. In 1842 she mort- 
gaged the premises in fee to Minshall. In October 1844 she 
conveyed the equity of redemption after both mortgages to 
Clay, the lessor of the plaintiff, with power to Meredith 
Humphreys to become jointly entitled. In December 1844, 
Minshall assigned the mortgage of the fee to Kichard Thomp- 
son; and the representative of Davies, who had died, as- 
fflgned the term of 1000 years to John Thompson, as trustee^ 
there being a fmrther advance on mortgage by Kichaid 
Thompson to Clay ; and the term was declared to be " to 
secure the mortgage, and afWwards to be reconveyed as 
Clay and Meredith Humphreys should direct." In Septem- 

> 16 Mee, & W. 608. « 13 Jur. part L 824. 
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ber 1847, a part of the premises being required for a railway, 
Clay received the purchase money from the Company, and 
therewith paid off the mortgagees. It will be seen from 
this statement that the circumstances are very special, and 
that some doubt (which the Court entertained) exists, whe* 
ther the term of 1000 years was a satisfied term, and if not, 
of course it was not within the act Lord Denman C. J. 
said, after stating the case as above : ^* The plaintiff's case 
was first rested on the demise of Bichard Thompson, as owner 
of the fee ; on the defendant proving the prior conveyance 
in fee in 1835, the plaintiff relied on the demise by John 
Thompson, the assignee of the mortgage term for 1000 years ; 
and the defendant has, in answer, contended that it is a 
satisfied term determined by the operation of sect. 2. of stat 
8 & 9 Vict. c. 112., enacting, that a term of years which, 
by express declaration or by construction of law, becomes 
attendant upon the inheritance, immediately on its becoming 
attendant absolutely ceases and determines." 

So far it will be seen that the operation of the act was not 
disputed when the term was clearly attendant, and the Lord 
Chief Justice thus continued : *^ It b not necessary to decide 
whether the defendant claiming to have the fee can maintain 
that this is a satisfied term, the satisfaction of the mortgages 
having been made not by him, but by Clay, under a mis* 
taken belief that the equity of redemption in fee had been 
conveyed to himself, because we are of opinion that the term 
is not within either of the alternatives in the statute for de- 
termining terms. It is not attendant on the inheritance by 
express declaration, there being no such declaration ; neither 
is it by construction of law, for the trust is expressly declared 
to be for Clay and Humphreys, who have not the inheritance ; 
and, although they were supposed to be entitled thereto when 
the deed was executed, that supposition is now proved to 
have been founded on a mistake. That mistaken supposition 
has no effect upon the express words of the instrument." 

This decision has been vigorously attacked by our weekly 
contemporary, the Jurist S which has always shown itself a 
staunch and useful friend to the act. 

1 See the Nos. for the 6tb and 13th of October. 
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We think, however, that on this occasion, its support has 
not been judicious. We apprehend that the case of Doe v. 
Jones will not have the effect which is supposed of reviving 
the practice of assigning terms. If it had such effect, it 
would indeed be unfortunate, and it would be full time for 
the legislature to interfere. We conceive, however, that the 
judgment of the Queen's Bench, in the case of Doe v. Jones^ 
itself supported the general policy of the act, but merely de* 
cided that, under the particular circumstances of that case, it 
did not apply. We wish it were possible that an act of this 
nature could be so drawn as to meet and provide for every 
special case. We are satisfied, however, that the terms of 
the act do apply to and embrace all ordinary cases ; and we 
should be exceedingly sorry that any doubt should be thrown 
in the way of its general operation ; and we may state that, 
so far as our inquiries have gone, they enable us to state, for 
the guidance of our professional friends, that the case of Doe 
V. Jones will not have the effect supposed by our contem- 
poraiy of reviving the practice of assigning terms ; but that 
the cases in the Court of Exchequer will give the general rule 
of the profession, although an exception may arise in which 
it may be diflScult to apply it. It is fortunate, however, that 
in ordinary cases, the practice of the profession is already well 
settled as to what terms are deemed to be satisfied. Thus 
much we have thought it might be useful to say on the 
present occasion. 



ART. III. — FRIENDLY SOCIETIES. 

Report of the Select Committee of the House of Commx>ns on the 
Friendly Societies BUI, with the Minutes of Evidence, — 
Ordered to be printed, Zd July, 1849. 

The proposal of a legislative measure on the subject of 
Friendly Societies calls for anxious examination; because, 
while no subject is more entitled both from its social and its 
legal bearings to the attention of the legislature, none can 
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better iUuBtrate the danger of immatare or complicated 
enactments. The statutes regarding these institutions were 
intended to furnish a code for the use of those working 
men who, for the most part, devise their rules and conduct 
their affairs. But scarcely bad the previous enactments been 
amended and consolidated by the 10 Geo. 4. c. 5^, than im- 
portant alterations, additions, and modifications were intro- 
duced by the three succeeding statutes 4 & 6 Will. 4. c. 40., 
3 & 4 Vict. c. 73., and 9 & 10 Vict, c 27. ; so that scarcely 
any point as to the formation or conduct of a Society can be 
gathered by the artisan, the farmer, or the collier, who 
may chance to be an office bearer in his provident club, 
or by the clergyman, schoolmaster, or country gentleman 
he may apply to for assistance, without a careful perusal and 
comparison of at least three of these four enactments. It 
would appear more necessary again to consolidate these, con- 
sisting in all of eighty-seven sections, than to add, as is now 
proposed, sixteen sections more, fitting in as they do very 
awkwardly to the previous legislation. 

It is further evident, that the objection which must al- 
ways exist to interfering with the operation of a system 
already adopted by new and inconsistent enactments, applies 
with peculiar force in the present case, where the class 
legislated for is that to which the knowledge of legislation 
least easily reaches. It may very well be, that many thou- 
sand societies enrolled between 1829 and 1845, shall go on 
for many years in ignorance of the measures of 1846 and 
1850. We trust, therefore, that any additional provisions 
which may now be found necessary, will be accompanied 
with a consolidation of the existing laws on the subject, 
with the most careful attention to simplicity and clearness, 
and a tacit pledge that the law shall stand on the code so 
formed for a long time to come. Even such of the pro- 
visions of the proposed bill as appear to us of a salutary 
nature, furnish a good illustration of the above remark* 
One is, that it shall not be lawful to break up any society 
unless the consent of the registrar shall be obtained to the 
terms of dissolution. How many societies, looking only to 
the existing code, may break up in ignorance of this new 
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requisite of statute5 whose ignorance would yet not protect 
the parties concerned in distributing the funds, from most 
vexatious suits at a distance of time. Another is, that burial 
money shall not be paid without certificates as to the cause 
of death, accompanied with a penalty on the oflScers of any 
society paying funeral money without such certificate. How 
much funeral money must be paid illegally, and how many 
officers must incur, unwittingly, these penalties before the 
provision can become at all generally known, especially in 
the more rural parts of the country I 

With these general remarks, we pass to the consideration 
of the leading objects of the bill as amended by the Com- 
mittee. The purpose of the bill as originally Brought in by 
Mr. Sotheron and Mr. Adderley, was to require a more 
stringent certificate by the actuary who should certify the 
security of the tables of contributions and allowances, and 
to exact from societies more frequent and full returns, in 
order that their solvency might from time to time be ascer* 
tained. The Committee have approved of these provisions, 
but they have traversed a much wider field, and directed 
their chief attention to the question of the position of un- 
enrolled societies, and especially of the Association of Odd 
Fellows. It was owing to petitions from this latter body 
that a bill was, in 1848, brought into the House of Lords 
by Lord Beaumont, and referred to a select Committee, the 
evidence taken before which has been nearly all repeated m 
the present investigation. Lord Beaumont's bill professed to 
be for the prevention of fraud in the case of provident asso- 
ciations, but, as amended by the Committee, it legislated for 
the Odd Fellows' Association alone, and proposed that the 
!Friendly Society statutes should extend and apply to that 
Order, notwithstanding their Hot having Tables certified by 
an actuary ; but this was to be only for a period of three 
years, during which it was expected that, by examining 
their own experience of sickness and mortality, secure Tables 
would be prepared and adopted by that body* Mr. Sotheron'a 
bill, as amended by the Committee, proposes to deal with the 
question in a very different way : it does not legislate for the 
Order of Odd FeUows in particular, but provides for the 
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establishment of a new class of Friendly Societies^ having 
only some of the privileges, and fettered by none of the con- 
ditions and regulations, of the Friendly Society statutes. 

We are so struck with the inexpediency of the course thus 
recommended in the very same measure which seeks to im- 
pose still stricter regulations and restraints on societies which 
desire enrolment as heretofore, that, with every respect for 
the very assiduous and intelligent labours of the Committee, 
we shall venture freely to express our strictures upon it. 

Setting out with the preamble that there are many societies 
for charitable and benevolent purposes upon the principle of 
mutual assurance, and whose purposes are among those enu- 
merated in the Act 9 & 10 Vict c. 27. s. 1., which yet can- 
not be enrolled under the Friendly Society Statutes, the 
bill, as amended by the Committee, proposes, that to such 
the registrar should give a '^ certificate of registration," 
setting forth that he has read the rules, that the tables have 
not been certified by an actuary, but that the purposes of the 
Society come within those enumerated by the Act of Victoria, 
and that he has registered the Society. The only privilege 
conferred is that of suing and being sued through trustees 
or other officers, and the only duty imposed is to transmit a 
copy of the yearly accounts. A society with branches or 
lodges may have these registered, and is to send in, annually, 
a list of them and their annual accounts. The Committee 
have found that many societies exist of laudable intention 
and of great use which do not incline, or, from their constitu- 
tion, have not the power, to avail themselves of the provisions 
of the Friendly Society Statutes. At common law, the 
position of these bodies is that of partnerships unincorporated, 
which, from the number of partners and the miimteness and 
complication of the interests involved, find great difficulty in 
obtaining any standing or remedy in a Court of Law or 
Equity. Such is the import of the decisions of Lord Eldon 
in Van Sandau r. Moore* and in Beaumont v, Meredith ^ and 
of Vice- Chancellor Knight Bruce in the recent case of Clough 

» 1 Russ. 441. • 3 Ve«. & B. 180, 
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V. Katcliife.^ It is expected by the proposed measure, that 
placing these bodies on a lower rank by a mere registration, 
will remove the difficulty and will give them a legal standing, 
though without either the advantages or the conditions at- 
tending enrolment. 

We shall presently state our reasons for doubting whether, 
by the. mere certificate of registration, the object of the Com- 
mittee can be attained, of giving a legal standing and remov* 
ing difficulties to judicial interference in case of frauds and 
disputes. But, in the mean time, assuming that it would, it 
is, we conceive, a very objectionable course, because of its 
tendency to interfere with and counteract the whole previous 
policy of the legislature towards the institutions in question. 

The various statutes, from that in 1793 downwards, have 
proceeded on the principle of holding out to such societies as 
will submit their rules to the revising officer, certain benefits, 
which it is not necessary here to particularise, but of which 
the corporate character for suing and holding property is, un- 
doubtedly, the most obvious, the most valued, and the 
greatest. Besides striking out whatever is disapproved of, 
they must adopt certain statutory regulations for their 
guidance, and which tend to promote clearness, certainty, and 
justice in their proceedings. Even unenroUed societies have 
benefited in drawing up their regulations by the models set 
before them in the sets of rules framed in accordance with 
the statutory requisites. 

It was also considered important that the legislature 
should not encourage such societies as adopted tables of con- 
tributions insufficient to secure the benefits pr(Hnised. Ac- 
cordingly, the justices were charged by the statute of 1819 
to see that the tables were certified by two persons skilled in 
calculation; and, in 1829, again, it was provided that before 
confirming any rules certified by the barrister, the justices 
should be satisfied with the tables. Owing to various causes, 
these provisions were not effectual to secure the adoption of 
safe rates, and, in 1834, the provision of 1829 was with- 
drawn. But, in 1846, the legislature returned to its former 

» 16 L. J. Rep. N. S.476. 



Friendly Societies. 263 

policy, by requiring, previous to the certificate of the re- 
gistrar, that the tables of every society should be certified by 
an actuary to be such as might be safely and fairly adopted 
for the purpose of securing the benefits held out* This is, at 
present, the regulating enactment ; and the operation of this 
and the previous statutes is twofold ; they hold out induce- 
ments for societies to adopt rules and tables of an improved 
description, and they refuse the countenance and encourage- 
ment of the legislature to such as, from erroneous calculations, 
can only hold out delusive expectations, or have no guarantee 
for good management in the accuracy of their rules. Not- 
withstanding these statutes, there are a great many benefit 
societies which forego the advantages rather than submit them- 
selves to the restrictions of the acts of parliament ; and this 
Bumbeir is increasing; for since the act of 1846, there have 
been, as it was reasonable to expect, a smaller number than 
usual coming forward for enrolment* The consequence is« 
that societies availing themselves of the statutes labour under 
great diflSculties from competition. Working-men can rarely 
be induced to join a society which exacts a contribution of 
6d. a week, when a neighbouring dub holds out the same 
benefits for 4<f. or 5d, The only position on which the en- 
rolled societies can fall back to prevent their ranks being 
quite deserted is, the legal standing they have acquired, the 
sanction of the legislature, and the facility of prompt recourse 
to legal tribunals. 

The state of the Friendly Societies throughout the country 
makes it most desirable, in every way, to induce to the 
adoption of more sound calculations. Nearly all the un- 
enroUed bodies, and a very great number of those enrolled 
previous to 1846, are in a state of insolvency, only kept up 
by temporary expedients or the influx of young members, 
while many have broken up and disappointed the hopes of 
all concerned. The legislature has so far remedied this state 
of things, by now requiring an actuary's certificate ; and it 
is now actually doing what before it only aimed at, but did 
not effectually accomplish. Would it be right now to give 
up its most powerful means of inducement, and to strengthen 
the hands of societies which refuse to take a safe and en- 
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lightened course ? We deprecate the step which would put 
the unenrolled societies on a footing with those enrolled in 
regard to the corporate character and legal standing; and 
which would hold out an apparent legislative sanction to bodies 
not deserving of encouragement. It cannot be supposed 
that the labouring classes will nicely discriminate between 
"enrolment" and "registration;" and they will flock ta 
those bodies which^ to the tempting b^t of high allowances 
for small contributions^ can add the boast of being " regis- 
tered according to Act of Parliament/' " established under 
the provisions of the 13th & 14th of Victoria." 

These remarks might not be so applicable were the present 
proposal limited to the Order of Odd Fellows; a well 
managed body» where there is little doubt that good tables 
will ultimately be adopted. But there is no such limita- 
tion ; and the advantage of the measure would be eagerly 
sought by various Kechabite and Druids' lodges^ and a host 
of sickness and burial clubs, where there is no security for 
good management, and no hope of the adoption of adequate 
rates of contribution. The general result, we anticipate, is, 
that those societies which might make an effort to raise their 
contributions, that by obtaining the approval of an actuary 
they might purchase the benefit of the statutes, will now 
rest contented with attaining the lower rank of registration, 
and that the hands of those already enrolled on the faith 
that to them only the protection of the legislature was to be 
extended, will be weakened 

It still, however, remains to be considered how far it is 
likely that, by forming the proposed class of registered 
societies, the object which the committee have in view will 
be attained. The registrar is merely to read the rules : no 
matter how crude or vague they may be — no matter though 
they contain not one of the regulations required in enrolled 
societies — he has to look only at the purpose ; and, if that 
is satisfactory, the society must be registered. Now, in 
enacting the statutes regarding Benefit Societies, the legis- 
lature undoubtedly proceeded on the idea that the obstacles 
to legal recognition and interference arose not merely from 
any technicality of law, but from the intrinsic difficulty of 



Friendly Societies, 265 

extricatmg such minute and complicated interests in a court 
of justice.. Accordingly, it is required that the rules shall set 
forth distinctly the mode of election and duties of the oflSce- 
bearers, and the powers of the committee of management, 
and shall provide for the appointment of trustees in whom 
it is declared the property of the society shall rest, without 
conveyance or assignment, and through whom all suits re- 
garding such property shall be conducted. The rates of 
contribution and allowance are to be defined, and the penal- 
ties for breach of the rules, and for misapplication of the 
funds ; the mode of carrying through alterations of the rules, 
and of dissolving the society, are prescribed : the nature of 
the investments in which the fimds can be placed is specified, 
with a view to prevent speculation on the one hand, and 
loans to members on their personal security on the other. 
Above all, it is made imperative that the rules should direct 
that disputes between a member and the society be referred 
to the arbitration either of two justices of the peace for the 
county, or to arbitrators, the mode of whose appointment is 
to be clearly defined, the award in either case being promptly 
enforceable by the local tribunals. There are, also, provi- 
sions by which stock standing in the name of trustees, or 
property held by them, can be easily transferred to new 
trustees appointed in their room. In all these provisions 
may be traced a desire to construct a workable machinery, 
so as to ensure the adequate and ready protection of the 
various rights and interests involved in the constitution of 
a Friendly Society. 

The question is, whether any useful interference of a court 
of justice can be secured by the mere provision of a power to 
sue and be sued by office-bearers, without one of the con- 
ditions above detailed being observed ? It is to be observed 
that the society alone is proposed to be registered, — its 
rules are not; and it is not proposed that alterations in 
these shall be submitted to the registrar for his sanction. 
What, then, if the rules are altered, — which they may be at 
any time, and as often as the society pleases,-— is a court 
of justice to follow the body through all its mutations, en- 
dangering, as sometimes they may, its very identity ? Sup- 
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poBing they adopt rules inconsistent with the puipose lui 
adjudicated on by the re^strar, how is the certificate to 
be withdrawn ? Could any one but that oflScer say what 
change of rules would have af&cted his decision in granting 
registration ? 

Great light is thrown on the question now under dis*- 
cussion, by the case of Clough t;. BatcliflTe, above referred 
to. The general governing conunittee of the Order of 
Odd Fellows had made a call upon all the lodges for re- 
turns, on which to found some alterations in the rates of 
contribution. Several of the lodges resisted making the 
returns ; and, among others, the Highland Laddie Lodge at 
Salford, which was in consequence split, and the plaintiff^ 
in effect expelled from the Order. They filed a bill against 
the other members of the lodge, and the lodge trustees, in 
whose hands was a sum of 148/. ; and also against the officers 
of the district, and of the general body, praying a declara<- 
tion that their exclusion was illegal — that they were entitled 
to the benefit of the association, and of the 148/., according 
to the terms and conditions of the society — and that their 
interests should be ascertained, and the necessary directions 
given for giving full effect to these ; finally, that the trus- 
tees should be restrained from receiving or using the said 
sum ; and that, if necessary, a receiver should be appointed 
by the Court to receive this and all payments becoming du^ 
to the lodge from time to tim^* and to apply the same ac^ 
cording to its rule?. This bill was demurred to for want of 
equity ; and, after full consideration, Vice-Chancellor Knight 
Bruce allowed the demurrei*. He declined to state any 
opinion as to the lawfulness or unlawfulness of the associa* 
tion under the acts regarding sedition, putting his decision 
on general principles most instructive in the present inquiry. 
He said, — ^'I doubt whether the contract of partnership, if 
that is the proper term, or of association for mutual assu- 
rance, or however it should be designated, which is th^ 
foundation of the suit, is shown by the bill to be a contraAt 
so circumstanced, that the principles and rules of common 
law can be considered as sanctioning it, or that a Court of 
Equity is bound to recognise \U I do not surest that ab^ 
stractedly such a contract, such an association is otherwise 
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than morally laudable ; but if from the number of persong 
conoemed in it, or for that reason and others, the contract 
or engagement is of such a nature as not to enable any of 
the established judicatures of the realm to deal with it bene- 
ficially or usefully, or to act upon it efficaciously without 
doing injustice, is it the duty of the Court to acknowledge 
an agreement of that kind? It may be conceded that, for 
every civil wrong, the law of the land provides, or ought to 
provide, a judicial remedy. But is it inconsistent with this 
concession that the Court should decline to recognise a con- 
tract creating, or affecting to create, interests and claims of 
which the powers and means confided by the law to the 
Courts do not enable them to provide for the regulation, 
enjoyment, or protection ? Or that with reference particu* 
larly to cases of this specific sort now before me, the law, 
anK)ng whose oldest institutions is the power of incorporation 
with ample means for the government of bodies corporate, 
and among whose provisions of latter times, which the 
changes in the habits of society have seemed to render ex- 
pedient, are the statutes relating to Friendly Societies — the 
law, which gives facilities for such associations, should not 
permit the adoption of every course or every mode of effect- 
ing a laudable object of a nature rather public than merely 
private, for effecting which it has provided means of a par- 
ticular kind under wholesome regulations ? I doubt, as I 
have intimated, whether, upon considerations such as these, 
the association which the bill brings before the Court is not 
without the province of the Court, and does not fall within 
the observations of Lord Eldon, to be found in pages 462, 
470, 473, and 474, of Mr. Bussell's report of the case of 
Van Sandau v. Moore, unless there is any statute (and cer- 
tainly I am not satisfied that there is any) that ought to be 
considered as making a material difference in the plaintiff's 
favour. I am not sure that the members of an association 
such as that described, so far as there is a description of it 
in this bill, must not, upon civil questions arising, be left, 
in the words of Lord Eldon, to regulate themselves * by a 
mutual understanding, and a kind of moral rule,' without 
judicial assistance, where Parliament has not assisted them. 

T 2 
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An impression^ indeed, at once of tbe moral and civil ad- 
vantages capable of arising from the societies called ^ Friendly 
Societies,' and of the inefficiency or insufficiency of the insti- 
tutions of the country, without the aid of Parliament to 
afford them, unless incorporated, stability or protection, pro- 
duced, I suppose, the Friendly Society Acts, of which the 
members of the association now before me have not thought 
fit to avail themselves ; although it is probable that it might 
have been placed xmder the protection of those acts ; and if 
it had, the complaint of the plaintiffs, and those for whom 
they profess to sue, could, by means of those acts, have been 
easily, cheaply, and safely redeemed ; without that it ought 
to be said, in the language of Lord EMon in Beaumont v. 
Meredith, * the objects of societies such as these are of a 
Xiature which no court of justice can execute.'" 
< The learned judge goes on to say that, even assuming the 
contract to be one not unfit to be recognised in a Court of 
Equity, it was doubtful whether a case was stated by the 
bill which would entitle the plaintiffs to the relief prayed 
for. He observes that a mere declaration of right would be 
improper ; that to add an injunction without any view to 
other relief would be equally improper : and adds, — " What 
other relief could be granted upon this record, or given only 
as stated in the bill ? Beneficially or usefully, I apprehend, 
none: for, as I conceive, this Court does not possess the 
.capacity and means of acting efficaciously, so as avoiding 
injustice to do justice, for the purposes, or any of the pur- 
poses for which the bill seeks to put it in action, under the 
circumstances which the hill states." And again, — "Nor 
can the Court put an end to the association, and break it up 
or control the governing body, or undertake the regulation 
or administration of the proceedings and concerns, as the 
proceedings and concerns of such an association must be 
regulated and administered ; and, if all individuals interested 
were added as parties to the bill, neither would the suit be 
manageable." 

What, then, is the expectation of the Committee ? Is it 
that by the mere magic of the word registration and the fiat 
of one section of a statute, all the weighty difficulties of th^ 
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Yice-Chancellor can be obviated, — that the Courts Bhalt be 
enabled to do what he here explains they cannot do effectuall;^ 
or nsefuUy unless societies adopt the machinery of the Friendly- 
Society Statutes ? We throw it out as a most important 
inquiry whether, supposing the prepared bill to pass into 
law, and a suit to arise similar to that of Clough v. Katcliffe, 
the result would be materially different ? 

The Committee have had a difficult subject to deal with ; 
and we sympathise with their anxiety to meet the case of the 
Odd Fellows Association, which, while it is a far more im- 
portant body than any other unenroUed society, has also ob-* 
stacles to enrolment under the existing statutes peculiar to 
itself. The number of members is about 250,000, and the 
annual contributions amount to 340,000/., the greater part of 
which is again expended in supporting the members in sick- 
ness, in funeral moneys, and in relieving widows and orphans. 
The purposes of the Association are unquestionably laudable ; 
and, although in their minor arrangements there may be 
some objectionable details, some mummery of secret signs 
and pass-words, and some money wasted on scarfs and sashes, 
and bands of music, yet the strict exclusion of all political 
and religious discussion, and the enrolment of members of 
all opinions and classes, including many policemen and con- 
stables, giye sufficient guarantees, that objects, good in the 
main, are combined with loyalty and peaceable behaviour. 
The members are enrolled in about 4000 lodges, which again 
are grouped into districts, and the Order is governed by a 
general committee in which all the districts are represented. 
Each district has its funeral fund in common, but the sick 
fund of each lodge is entirely separate ; and its amount, and 
the amount of contributions, and other regulations regarding 
it, are provided for by the rules of the individual lodge. 
Each district has its rules also, and all obey the general 
^les of the Order. It is evident that, although the mere 
circumstance of having corresponding branches is now no 
obstacle (9 & 10 Vict. c. 27. § 9.), and although the use of 
secret signs were to be given up, the Odd Fellows, as a body, 
could not be enrolled under the provisions of the Friendly 
Society Acts. The general committee has no fixed place of 
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meeting, and the lodges are not mere branches, but eacb 
forms a separate society with its independent roles, fimds, and 
office-bearers. The Order will not agree to enrol its lo^ea 
each as a separate Friendly Society, chiefly because the or- 
ganisation of the body will thus be broken up, the facility of 
altering their rules will be lost, and the system of settling 
disputes, which they at present have, and are satisfied with, 
will be superseded. A dispute between a member and the 
officers of a lodge is referred to a committee of the lodge ; 
then, if one party is dissatisfied, to the district ; and again, if 
necessary, to the final decision of the general committee. 
So strong is their attachment, as stated in the evidence, to this 
system, that we doubt much their availing themselves of the 
present proposal, if it should interfere with their own mode 
of arbitration. Yet we hardly see how it can be otherwise. 
Several of their office-bearers, in their evidence, candidly state 
that their object is, to obtain the power of compelling persons 
intrusted with their funds to give them up^ but not to »ibmit 
to the liability of being taken into a court of law by their 
own members, or to have their own mode of settling dis- 
putes interfered with. Thus, if a trustee, when charged 
with withholding funds, were to plead that he had daims 
against the lodge, and, on a full accounting, would be found 
not indebted : such a question, they conceive^ ought to be 
canvassed before their own district and general committee ; 
and the Court of Equity should have nothiog to do but to 
compel the trustee to pay, if the decision of the Order should 
be against his counter-claims. These gentlemen, indeed, were 
constrained to admit that this was more than could be ex- 
pected ; and that the power to sue must be accompanied with 
a liability to be sued. Two questions, therefore, must be 
had in view : one, whether, under the present proposal, the 
system of arbitration of the Odd Fellows wouM be super- 
seded, — if a member, for instance, sued the lodge officers^ 
and refused to submit to the dedsion of the courts of the 
Order as to his claim being just or his expulsion nghtful ; 
and the other, whether, if it is so superseded and the legal 
tribunals would give the member so suing relief, the Order, 
prepossessed in favour of its system, and jealous of all int»> 
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fevenee^ will avttl itself of the provision itttend^ for its 
behoof* 

It is probable that the legislature will pause before gitiog 
mxL express sanction and constitutional standing to a bod^ 
constituted as the Order of Odd Fellows is — forming a sort 
^f impertum in imperio, and employing secret signs, — ^harm- 
less as these at present are^ and laudable as are the objects of 
association. Not that there need be the least jealousy, such 
as was at one time entertained, of Friendly Societies proving 
democratic or republican in their tendency. We think the 
prevalence of these institutions, consuming^ as they do, the 
energies of the most active spirits in each neighbourhood, and 
teaching them, by their own experience as secretaries and 
treasurers, tibre difSculty of governing their fellow-men, has 
proved one of the best safeguards of the Constitution. But 
the Order we are considering has plainly a character peculiar 
to itself. We are further doubtful whether there is to be 
any great good attained by the contemplated incorporation of 
the body. The instances of fraud and embezzlement, in place 
of being frequent, have been so rare as to reflect great credit 
on the body, and on the population from which its members 
are drawn. Nor can it be supposed that enrolment, even 
under all the protections of statute, can prevent occasional 
breaches of trust or even deliberate frauds by treasurers 
who may be allowed opfK>rtuiifties, through reliance in their 
honesty, or may obtain, on false pretences, the signature of 
eredulouB trustees. As long as the disadvantages of their 
position are not great, the Odd Fellows may liemain, as at 
|»esent, a useful body guided by " a mutual understanding 
and moral rule ; " if Ifhese shall be found to (yyerb6^t the 
advantages, they may enrol their separate lodges, following 
&e example of the Edinburgh district, which it is mentioned 
in the Beport of the House of Lords' Committee has adopted 
tables certified bjr an actuary, and enrolled its lodgies as se- 
parate societies, retailing only such amicable ialercours^ as 
is not inconsistent with that position. 

Even if the frauds of trostees an^ treasurers aore M. eVil 
worthy to be considered, the whole evidence taken shows 
that it is one very far inferior in magnitude to that felt 
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tbroughout the country and in a vast number 6f societie^'f 
from the adoption of inadequate scales of contribution leading 
to insolvency and disappointment^ and shaking confidence in 
the whole system* It would, therefore, be highly imwise in 
the legislature to apply such a remedy to the minor evil as 
would, in the way we have endeavoured to show, counteract 
the policy it has adopted, to correct the much greater and 
more wide-spread malady. 



ART. IV INTERNATIONAL LAW. 

Part W,'—' eowtintud. 

Hie Conventional Law of Nations; its Natursy Limits^ and 
distinctive Character, 

Havinq thus found that the theory proposed, though per- 
haps not originally suggested or steadily persevered in by 
Martens, cannot even be supported on the plausible ground 
of its being a sort of Consuetudinary Law founded on a 
series of similar stipulations, in a succession of treaties, we 
proceed, in the second place, to inquire, whether the argu- 
ment^ of still later international jurists, in support of that 
theory, be not inconsistent with previously recognised legal 
principle, and a deduction which does not logically follow 
from the premises in point of fact. And of these still later 
writers on International Law, as far as we know, there are 
chiefly two, — Dr. Wheaton, the eminent North American 
lawyer, and M. Theodore Ortolan, who, besides his own, nar- 
rates the opinions of eminent French lawyers. 

With regard to the former, while we have long entertained 
profound respect for this highly distinguished American in- 
ternational jurist, — while we have admired hie extensive eru- 

« See Precis, tome ii. § 344. 
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dition^ his acute disorimination, his generally lucid arrange- 
ment, and his enlarged views as a lawyer and a historian, — ^we 
have not always found him free from, or superior to, those per^ 
haps natural, and at all events usual, patriotic biases, to which 
we are all (frequently insensibly) so liable ; and in particular 
have all along deemed his theory or doctrine respecting the 
Conventional Law of Nations exceptionable, inasmuch as he 
appears to us to exaggerate greatly the juridical or legal 
operation and effect of treaties. He appears to us to con- 
sider these treaties as constituting, and proving not merely 
a considerable part, but, if not the whole, the chief part of 
International Law ; while we consider them, although highly 
useful on various occasions, as merely supplementary of the 
Common Consuetudinary Law of Nations, and as presup- 
posing in most cases, and proceeding upon the recognised 
pre-existence of that common law. We have just seen that 
public treaties, or contracts between nations and their go-» 
vemments, are not acts of such a nature as that they of 
themselves, or the stipulations and provisions contained in 
them, although if not identical at least similar, and although 
frequently inserted and repeated through a series or sue* 
cession of such treaties, can become or afford a basis for a 
sort of customary law ; since such treaties are merely matters 
of free will, of choice or option, and do not possess the 
ordinary and recognised requisites for constituting a solid or 
sure foundation for such a structure, beyond their actual and 
•true contents, as liberally, but legitimately interpreted. 

But, further, what do treaties between nations really prove? 
They certainly prove that at such a time certain stipulations 
were made, and certain engagements were undertaken by 
two or more nations, for a definite or indefinite time. But 
they afford no proof of such engagements having been ful- 
filled or performed. For the sake of argument, however, we 
shall suppose that the treaties do afford evidence of the 
actual fulfilment and performance of their engagements, as 
well as of their having been contracted. Still, nevertheless, 
the undertaking and performance of these engagements are 
merely proceedings or transactions between the contracting 
parties solely, and with reference only to their own concem8» 
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They maj alter or modify the pre-existing hiw^ or pre* 
existing usage or rule oi practioe, so far as regards tiie two 
nations in relation to each other ; but they do not prove any 
alteration or modification of the previous practiee, as between 
either of the contracting parties and othar nations. This 
negative position^ it is plain, is established by the absence or 
want of any proof to the contrary ; either in the treaties 
themselves, or in other contemporary or subsequent historical 
state documents. And upon investigation the negative will 
generally be found established, by positive proof, of the con- 
tinuation by the contracting parties of their previous prac- 
tice, or adoption by them of a different practice, with refer- 
ence to other nations. With regard to the more early com- 
mercial, usually called the more early civilised, nations oi 
Europe, — as Spain, France, Holland, and the independent free 
Hanse Towns,^ — it may be incidentally mentioned, this positive 
proof may be found in the well-known work of the Chevalier 
D' Abrdu and the documents therein referred to, in the Code 
des Prises containing ordonnances, ^itsy and r%lemenls of 
the French monarchs from Francis L in 1543 to Louis XYL, 
in the works of Yalin and Pothier, and in the treaties of 
Louis XIY. with the Hanse Towns. All, then, that ia 
really proved by treaties is a modification of the previous 
practice between the contracling parties themselves. Their 
practice in relation to other nations still remained, as it was. 
With req>ect, s^ain, to the duration of this altered or new 
limited practice, introduced by treaties, which on the other 
side is represented as being, if not in perpetuity or ^'for 
ever," (like the formal but useless stipulation very fre- 
quently inserted in treaties, of ^* peace and amity for ever^^) at 
least permanent,^ this alleged permanency of the modified 
practice established by treaty nmst of course be limited by 
the duration of the treaty and by its termination, not merely 
by the lapse of the stipulated period, when the period is 
specified, but also through the occurrence of other events^ 
by which it is admitted on all hands treaties are legally ex- 
tinguished, including the intervention of actual warfare or a 
complete state of hostilities. For notwithstanding the milder 
practice of more recent International Common Law, by whicji 
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Ae priyate contraets of individuals^ Buspended daring Uie 
war, 9xe held, as fior as practioable, to reviye on the return of 
peace, public treaties which regard the future conduct of 
nations, although they continue valid during the first ensuing 
war, if iramed specially with a view to the period of war, 
expire nevertheless and are extinguished at the end of the 
war by force of the intervening hostilities, unless revived by 
a special renewal in the treaty of peace. So far, therefore, 
as durability or permanency and stability are of importance, 
the international law constituted or proved by treaties does 
not appear to be of the satisfactory nature held out on the 
other side. 

Further, in detamining to what extent the Law of Na- 
tions has been changed by conventions or otherwise, we can 
by no means approve of the vague and loose mode of in- 
terpretation recommended by Dr. Wheaton, in the first edi- 
tion <^ his History, § 13. p. 65., viz., *^ That in order to de- 
cade whether the stipulations in a treaty ought to be con- 
etd»!ed as an application of the pre-^existing Law of Nations, 
or solely as forming a spedal exception, in releasing them 
from the primitive rigour of the customary law between the 
contracting parties, recourse or reference ought not to be 
had sokly to a Uteral interpretation of the text itself; and 
that there ought to be taken into view all the extrinsic cir- 
cumstances which can be supposed to have determined the 
consent of parties." Now we have already stated that, as 
bonss fidei contractus, public treaties ought to receive a fair 
and liberal, not merely a strictly literal, construction. But 
to admit as grounds for decision all the extrin»c circum- 
stances which may possibly have determined the consent of 
parties, appears to us to be a complete departure from, or 
rather a subversion of, those sound and salutary rules of in- 
terpretation which have been long recognised and established 
in almost all the different Courts of Law in Christendom. 

As little do we think there is any valid ground for holding 
that a treaty i^reed to by two governments, introducing a 
rule of future conduct difii^^nt from the previous practice, 
and probably considered and felt by the one party as a sa<ni- 
fice or concession in respect of existing difficulties, or in con- 
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templation of certain advantageous counternstipulations, is to 
be viewed not merely as a bargain between two contracting- 
powers^ which it manifestly is, as appears from the subse- 
quent conduct of the parties in relation to other nations, 
but as a general declaration of a rule of the common law of 
nations in favour of all and sundry independent states, and of 
which any third nation, although not a party to the treaty, 
may avail itself and take advantage.^ 

But every author is entitled to be judged of by the latest 
editions of his works, as containing his more matured opin- 
ions. And in the later edition of his History, which is 
stated to have been revised and enlarged, and which was 
more recently published at Leipsic, it is possible he may 
Imve obviated the objections which have occurred to us. Of 
this second edition of his History we were not aware till we 
lately got from Leipsic the edition published there last year, 
in French, of Dr. Wheaton's general systematic work, en- 
titled '* Elements of International Law," which first ap- 
peared in English in 1836. And in this revised edition of 
the systematic work we observe only two passages applicable 
to the question we are considering: the first passage in 
vol. i. p. 25., where the author contemplates public treaties 
of peace, of alliance, and of commerce, as one of the sources 
of Liternational Law ; and the other passage, voL i. p. 235., 
where the author considers the natural cessation of the effects 
of treaties of friendship and alliance, of commerce and of 
navigation, in certain cases. 

In the latter passage. Dr. Wheaton seems to concur with 
Vattel, Martens, Pinheiro Ferreira, and of Heffier, that, while 
private contracts among individuals, according to the more 
modem milder administration of International Law, are held 
to be merely suspended during war, and so far as practicable 
to revive on the return of peace, public contracts or trea- 
ties, which r^ulate the future conduct of nations towards 
each other, although they of course remain valid during war, 
if framed specially with reference to the state of war, 
yet expire or become extinct through the intervention of 
hostilities, if not revived or restored to validity by an ex«c 

* Hlstolre des Progres du Droit des Gens en Europe, pp. 320, 321. § 9* 
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press renewal as formal, or at least as rq^ar, as the pre- 
tIous treaty. 

In the former passage Dr. Wheaton, observes, ** Treaties 
may be considered under several points of view, according to 
the nature of the questions of the Law of Nations, which 
are resolved by these treaties : we may consider them as re- 
peating or affirming the Law of Nations generally recog-^ 
nised ; or else as forming exceptions to that law, and as par-* 
ticular laws between the contracting parties; or finally as 
explanatory of the principles of that law on points of which 
the meaning is obscure or indefinite. In this last case, 
treaties have, at first, the force of law between the contract^ 
ing parties ; and afterwards (ensuite) they confirm the inter-* 
national law already existing, according as the explanation is 
more or less precise, or the number of the contracting powers 
is more or less important. Finally, treaties may be considered 
as forming the voluntary or positive Law of Nations. A 
constant succession of treaties upon one and the same matter 
may be considered as expressing the opinion of nations upon 
that matter." 

Now this exposition appears at first sight to be very simple; 
it is certainly very ingeniously and skilfully framed for the 
support of a particular argument and doctrine, which may be 
very convenient for certain nations particularly situated, or 
placed at a time in particular circumstances. But, when 
thoroughly investigated, the doctrine involved in the exposi- 
tion will be found inconsistent with substantial justice and 
with admitted legal principle. The author has not favoured 
us with any specimens of the different treaties enumerated 
and distinguished by him ; and we are not aware the distinc-* 
tions made are altogether well founded on fact. 

Of treaties which merely repeat or confirm the rules of the 
Law of Nations as generally recognised prior to their date, 
without any alteration or modification of that law, we believe, 
-after a cursory survey, there are but few. So far as they do 
-actually exist, they appear to have occurred chiefly in early 
or rude times, when the miserable practice of private warfare 
was prevalent, especially at sea; when sovereigns entered 
Jntq treaties to protect the subjects of the opposite contracting 
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parly from ^liation by thdr own lespectiTe subjects. 
Indeed^ where the rights and obligations are simple and 
obvionSy are intuitively perceived or apprehended, and ahnost 
instinctively felt, by all the population of states of ordinary 
intelligence^ tiiere could be little occasion for treaties merely 
to repeat or confirm such rights and obligations; especially 
if recognised by a constant uniform and uninterrupted repe* 
tition of the same act for a long period, — > that is, by a habit or 
custom indicating the existence among the population of 
different countries of the juris necessitatis opinio. And, 
usually, the only treaties entered into were for the purpose 
of obtaining some favour or indulgence, some real or sup« 
posed advantage, by some alteration or modification of the 
pre-existing law as recc^nised in long-established usage. 
Such treaties were obviously exceptions from the Law of 
Nations generally recognised, and, as seems to be admitted 
by the author, were merely particular stipulations or arrange* 
ments between, and binding only, the contracting parties. 
The third class of treaties, accordmg to our author, were 
explanatory of the principles of the Law of Nations ge- 
nerally recognised, upon points of which the sense or mean- 
ing is obscure or indefinite, and these last treaties, our 
author admits, had, or have, at first the force of law only 
between the contracting parties. But he proceeds to state, 
tiiat afterwards (ensuite) the last-mentioned treaties confirm 
the international law already existing, according as the expla- 
nation is more or less precise, or the number of contracting 
powers more or less important. And he adds that, ^^ finally, 
treaties may be considered as forming the voluntary or positive 
Law of Nations." Now the correctness of this doctrine we 
cannot admit. In a loose sense, most treaties may be said to 
confirm the pre-existing common consuetudinary law, so far 
as they usuidly assmne and proceed upon the presupposition 
of the existence of such common law. And such supplem^it- 
ary treaties are frequently very useful in practice, in speci- 
fying times and portions of space, and in the minute descrip- 
tion of external material objects; as in specifying the period 
allowed to the respective subjects of the contracting powers, 
to retire with their effects upon a rupture; in specifying 
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the time when the war is to be held as having ceased^ in 
diflferent quarters of the globe ; and in describing minutely the 
articles which are to be held contraband of war, under the 
general rule of the common consuetudinary law, that, while 
neutral nations are entitled, in their own countries, to sell 
warlike stores, as well as other commodities, to other neutrals 
or to belligerents, the carriage of such warlike stores to any 
one of the belligerents is a breach of the impartiality involved 
in the legal duty of neutrality. But why such treaties 
between or among particular nations should, in reason, be 
held necessary to confirm, or how they should enforce or 
actually effect the observance of the confessedly pre-existing 
and previously recognised common Law of Nations, it is 
not easy to see. What was added by the particular treaty 
between the contracting states behoved to rest on the treaty 
(from the consent involved in which all its authority was 
derived), and behoved also to correspond in duration with the 
treaty, and be subject to the influence and operation of the 
supervening events, to the effects of which the treaty may 
be legally liable. The provision of the explanation, specifica- 
tion, or limitation contained in the particular treaty, between 
the two or three contracting parties, although perhaps an 
improvement on the general law as it previously stood as 
between these parties, cannot extend the obligatory force of 
the treaty beyond the parties who consented to it, unless the 
explanation or specification or limitation has been adopted by 
other nations, and has been followed by such long, uniform, 
and uninterrupted observance and practice, as to constitute it 
part of the common consuetudinary law. 

As little can we admit the influence or effect upon the 
question of the number of the contracting powers as 
greater or less. For this would be to admit that nations 
stand precisely in the same relation in all respects to each 
other as individuals do who have entered into or are born 
in (dvil society, and are subject to the united control and 
force of the community, as concentrated in and exercised by 
the state or government. It would be to admit, that a majority 
of nation may, by their separate contracts, control and 
exercise a legislative or judicial authority over the minority^ 
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contrary to the universally recognised, essential, and funda-- 
mental principle of the Law of Nations, — their independence 
of each other. 

Nor can we admit that treaties among particular nations 
can be correctly considered as forming the sole voluntary or 
positive law of nations. For unless such treaties embrace not 
merely a majority, but the whole nations existing on this 
globe, or contemplated as within the sphere of civilisation, 
they cannot be said to proceed on the will of the dissenting 
or non-consenting minority. And International Law, deno^ 
minated Positive, which means nothing more than established, 
recognised, and acted upon, may be, and perhaps can only be, 
constituted by the long, uniform, uninterrupted practice of 
the same on similar rules, flowing from one or other of the 
first two sources, which we endeavoured to illustrate at the 
outset. 

Our author adds, ^' A constant succession of treaties upon 
one and the same matter, may be considered as expressing 
the opinion of nations on that matter." And although it 
seems scarcely necessary to support a proposition so little 
liable to exception by authority, he quotes Bynkershoeck 
(Quaest. Jur. Pub. cap. x.): " IJsusintelligitur, experpetuft quo- 
dammodo paciscendi edicendique consuetudine." But Byn* 
kershoeck adds, ^^ Dixi, ex perpetu& quodammodo consuetu- 
dine ; quia uuum forte alterumve pactum, quod a consuetu- 
dine recedit, jus gentium non mutat." And even with this 
qualification, Bynkershoeck's language is rather loose and 
inaccurate in the use of the terms ^' paciscendi, edicendique 
consuetudine." For there can be no doubt that a paction or 
treaty between two nations, though it does not change the 
Common Law of Nations generally, may eflectually change 
that law pro tempore, as between the contracting parties. 
And it is equally plain, the ^' consuetude edicendi," adopted 
or followed by one nation, cannot establish or alter the 
Common Law of Nations generally, although "perpetua^ 
except as entitling other nations, upon the principle of reci- 
procity, to avail themselves of the rules of that edict or 
ordinance, against the nation which has proclaimed them. To 
constitute or establish a rule of the Common Law of Nations, 
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the edicts, or statutes or ordmances, must have been esta- 
blished or enacted, or if issued hj a number of nations in 
common, must have been, if not identical, at least similar in 
their nature, and ipust have been observed in common, in a 
long-continued, uniform, and uninterrupted practice ; particular 
treaties making only a partial and temporary exception. 
But even supposing that Bynkershoeck here really meant to 
say that a ^^ pacisoendi consuetude perpetua" might change, 
and of course constitute the Common Law of Nations gene- 
rally, (which we do not consider to be the fiur or sound con- 
struction of the language he uses,) we have just seen that two 
recent eminent jurists, Savigny and Puchta, equal to him 
in talents and erudition, and possessing the additional know* 
ledge accumulated during the last and the. present century^ 
consider contracts, or pactions, or treaties (vertrage) as not 
affording of themselves a valid proof of the existence of a 
Common Consuetudinary Law, but as usually and generally 
rather implying or affording ground for inferring the want 
or non-existence of such a Common habitual Obligatory law 
or common conviction of legal relation. And although a 
constant succession of treaties in the same matter among a 
majority of nations, may certainly be considered as expressing 
the opinion of that majority at the time, it does not juri- 
dically or legally warrant or authorise that pro tempore 
majority to form or obtrude that opinion upon the minority 
at that time, especially if that opinion shall involve a change 
of the pre-existing Common Consuetudinary Law, such as to 
promote the interests of the pro tempore majority, and to 
deprive the pro tempore minority of their rights, as recognised 
by the pre-existing Common Consuetudinary Law and practice. 
The only other recent writer on International Law, who 
approves of the theory suggested by Martens, . is, so far as 
we know, as formerly noticed, M. Theodore Ortolan. But 
the reasoning with which he supports this theory does not 
appear to us to be consistent with itself, or logically correct. 
*For after stating that the authors alluded to, viz. Martens 
and Kluber, " have all proclaimed, as a principle of reason," 
that a treaty is obligatory only upon the contracting parties 
solely, and that consequently the law resulting from " several 
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(plusieurs) isolated treaties, is not an universal law, but a 
particular law," he goes on to observe, " these authors have 
considered, successively and separately, the conventions con* 
eluded tft different epochs, by each of the civilised powers 
with the others; they have ascertained, that in these public 
instruments, having for their end to regulate interests par- 
ticular and in detail, but also to fix the grand principles of 
general interest, some of those principles were always, or 
most frequently recognised by common consent ; that, if in 
times of war or misunderstanding, an abandonment of those 
principles had sometimes taken place, nations, instructed 
by experience of the disastrous consequences of Jthat aban- 
donment, had of new proclaimed the same principles in their 
treaties of peace,, and had stipulated the constant observance 
of them in future. From that time (on a 6t6 fond^) people 
became entitled, or warranted, to deduce from that almost 
general conformity of decisions a theory of what is practised, 
or ought to be practised, among civilised nations in virtue of 
written stipulations ; and that is what has been called the 
Law of Nations, Conventional, or of Treaties." 

Now we are not quite convinced, that this very ingenious 
and plausible narrative is historically quite correct, so far as 
regards civilised nations entering into treaties for the purpose 
of fixing in perpetuity the grand principles of general interest, 
or that they had the legal power to do so, unless they all 
concurred ; or that they could legally bind other nations, not 
parties to the contracts founded on, to observe those prin* 
ciples, especially after the treaties themselves had terminated, 
and ceased to be legally available even against the contract- 
ing parties. And to concede to learned jurists, however high 
their talents, the power of thus deducing the grand prin- 
ciples of the general interests of nations from the stipulations 
and engi^ements in particular treaties, would be, we suspect, 
to confer upon them a greater authority than any of them, 
from Grotius to Vattel, ever supposed they possessed. 

Further, by what operation or process this, confessedly at 
first a mere particular conventional law constituted by 
separate successive treaties, has become or been converted 
into a general conventional law of nations, through a com- 
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bination or comparison of the similar stipulations and engage- 
ments in these treaties^ is not distinctly explained. But that 
the author, while he deUberatelj admits that the Conven- 
tional Law of Nations founded on similar stipulations in suc- 
cessive treaties is particular, and binding only on the con- 
tracting parties, rather inconsistently maintains, that such con- 
ventional law may by some operation be actually converted 
into a General Conventional Law of Nations binding upon all 
states, whether parties to these treaties or not, is manifest 
from the immediately succeeding paragraph, in which he 
assumes the existence of a General Conventional Law of 
Nations, and talks of ''the conventions, of which the sti- 
pulations depart from that General Conventional Law," and 
^ which form, among the parties solely, a particular conven- 
tional law*" And the mode in which this conversion of par- 
ticular and limited obligation into general and unlimited is 
alleged or pretended to be effected, may be inferred from the 
quotation, which the author makes in terms of approbation, 
in that paragraph from the earlier anonymous work entitled 
La Libert^ de Navigation et de Commerce, published in 
1780, and ascribed by Kamptz to Prof. Cobald Totze, of 
Butzou. ^ " But," (says Prof. Totze, as thus quoted) " there 
are treaties, in which very different principles are adopted in 
the same affair. If, then, these principles are completely 
opposite to each other, the Law of Nations becomes dubious 
and uncertain. Nevertheless, as in the common occurrences 
of life and of affiiirs, we consider what is done most fre- 
quently and usually as the rule, and what happens only 
rarely and against the ordinaiy practice as the exception, a 
principle which is established on the greatest number of 
treaties ought to be regarded as the rule ; and that which is 
found in the smallest number of conventions as the exception. 

' For a short account of this author and his work, see ** Researches Historical 
and Critical in Maritime International La^*' 1844, 1845, vol. L pp. 326-342. 
He was a partisan polemical writer, equally bold as ingenious, sweeping away, 
as rubbish or as oppressive, the works of all previous international jurists, and 
usages, founding international law solely upon treaties, particularly those of the 
17th century, as constituting what he called " Le Nouveau Droit des Gens 
Europ^ens.*' 
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It isy then, according to the principle contained in the greatest 
number of treaties, that the dispute ought to be decided ; and 
especially if the greatest number of these treaties are of a 
more recent date, and the smallest number of the most 
ancient. For from this circumstance, it may also be inferred, 
that nations have gradually abandoned an old principle in 
order to adopt a new one ; and that by that change of prin- 
ciples, they have likewise changed the law of nations.'' 

Now this quotation gives a tolerably distinct explanation 
of the mode in which the particular conventional law of na- 
tions — as to the existence of which there is, and can be no 
dispute — is pretended to be converted into a sort of General 
Conventional Law of Nations, namely, by selecting, from a 
number of contemporaneous or successive individual treaties, 
those stipulations and engagements, which are similar and the 
most numerous, and, by combining them into a whole, or so 
many wholes, so as to be binding not only upon the majority, 
who may have pro tempore consented to such clauses, but 
upon all civilised nations. The early explanation, however, 
thus given by Profed&or Cobald Totze, was perhaps too lucid 
an exposition of the process of conversion ; and a little more 
mystery appears to have been deemed advisable by the later 
jurists, who supported the doctrine, till this original exposition 
has been again recently resorted to. 

For, beade the &int analogy that exists between the two 
different cases, which Professor Totze holds to be nearly 
identical, and besides the loose and iU6gical nature of the rea- 
soning, these particular or individual treaties, so much founded 
on, it is plain, can only prove and produce a limited and tem- 
porary change of the Common Law- of Nations, — ^namely, to 
the extent of the reciprocal conduct of the contracting parties 
towards each other, in the matters fixed by the treaty, so long 
as the treaty lasts ; they produce no valid change in perpetu- 
ity, or even permanently, with certainty ; they do not prove 
or produce any change even in the conduct of the contracting 
parties towards other nations; while, in the greatest number 
of such cases, there exists positive proof of their previous 
practice being continued in relation to other nations, by do- 



Ifdernational Law. 285 

cumentary evidence, as valid and authentic as the treaties 
themselves. 

But further, and what is of more consequence, the prin- 
ciple here suggested by Professor Totze, and still sanctioned 
by M. Ortolan, is obviously a departure from, or rather a 
subversion of, the essential and fundamental rule of the Law 
of Nations, — their universally admitted and immemorially 
recognised independence of each other. It manifestly pre- 
supposes and proceeds upon a legislative, or judicial, or execu- 
tive and administrative control in the majority of civilised 
nations, over the minority, — a power in the majority to cre- 
ate legal obligations binding on the minority without their 
consent, in direct opposition to the maxim, that nations have 
no Superior upon earth, except the Supreme Being, and, in 
point of right, are subject to no control, except through the 
physical laws, material and moral or mental, juridical or legal 
and ethical, which the omnipotent and all-wise Creator and 
Preserver of the universe has established. 

Conclusion. 

So much for the two grand constituent parts of Interna-* 
tional Law — Common Consuetudinary and Conventional — and 
for their respective natures, extent, and limits. 

From our cursory observations in the present and in the 
three preceding articles on this subject in former Numbers, it 
is plain our view of International Coercive Law differs consi- 
derably from the views of various jurists ; and it may not be 
improper to conclude our remarks by here briefly noticing 
these differences. 

International Law, it is manifest, may be contemplated, 
either as existing independently of the power or acts of men, 
whether as individuals, or as congregated into nations or 
states, or as recognised, *^nd generally and usually observed 
in practice, though not always by individual states and 
governments. Under the first view, the general appellation 
of International Coercive, or Compulsory Law — that is, sus- 
ceptible of physical enforcement — may be continued without 
any additional epithet. Under the second view, this law has 
been denominated, by the later Continental jurists, the 
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Positive Law of Nations, corresponding to what we call 
established, acted upon, sanctioned by practice. 

Under the first view, we find, from observation and expe ■ 
rience, the juridical relations of mankind, united in commu- 
nities or independent states, as to a great extent existing 
independently of the power of men, as arising from the phy- 
sical, material, mental, and moral arrangements established by 
the almighty and all-wise Creator on the surface of this, 
globe, as arising from the coexistence and relative position 
and constitution or organisation and reciprocal power of ac- 
tion and influence of states on each other. In the continued 
coexistence of states, and in their general, and especially 
their commercial intercourse, we find also, firom observation 
and experience, there arise various physical, material, and 
mental relations, and consequent juridical or legal relations, 
or rights and obligations, in the course of physical events, 
and from separate acts of nations and inhabitants of different 
countries, with reference to each other but without any joint 
agreement or union of wills* And these individual relations, 
or rights and obligations susceptible of physical enforcement, 
we find, are, to a certain extent, perceived or apprehended 
intuitively, and felt almost instinctively, in the exercise of the 
faculties with which mankind are generally endowed, and be- 
yond such immediate intuition, by logical deduction firom 
obvious primary truths — in the course of their advancement 
in civilisation. Farther, among these juridical relations in- 
tuitively perceived or apprehended, the universal conviction 
of the obligation to perform engagements (pacta servarej^ 
long found so necessary and useful among individuals, is in. 
time extended to communities or states, who by mutual con- 
sent make arrangements in treaties with each other, varying 
or modifying, between themselves, the modes or rules of 
action previously observed in practice. 

To proceed to the second mode of contemplating Coercive 
International Law, — when the juridical relations, or rights 
and obligations originally existing, or arising or occurring in 
the course of events, in the manner before described, come 
to be not only perceived or apprehended and felt, but ge- 
nerally acted upon, or adopted in practice, in the progress 
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of knowledge and civiliBatioii, and whai theae ot^inal^ or 
previonaly adopted modes or mlea of ooodoci maj, in Tarioua 
instances, have been modified W special oniTenticMis or trear 
ties, there comes to exist, as already notksed, what the later 
Grerman jurists, and, after them, the French, have deno- 
minated the Postiye Law c^ Xations^ corresponding to what 
we call the Established Law of Xationa. And there may 
thus be said to have been fcmned a Code of International 
Law, of which the roles, though occanomdly and too fre- 
quently infringed by mdividoal goyemments, are at least 
recognised and appealed to, and usually and generaUy ob- 
served in practice. And this Code may be correctly said to 
consist of two parts, or branches, — Common Consuetudinary, 
composed of the rules arising from the common physical 
and individual relations of states, as coexistent and in- 
fluencing each other by their separate acts without any joint 
agreement, or union of wills in contracts or treaties; and 
Conventional, — containing such rules as may^have been fixed 
by mutual or joint consent, and expressed totidem verbis^ in 
language. 

From this brief expontion, it appears, our views approach 
nearer to those of Ghnotius — so justly styled the great Father 
of the 6<aence — than to those of some of his less talented suc- 
cessors. We concur with him in the existence of a Jus 
Gentium Necessarium as arising from the primary and es- 
sential, and also Secundarium as arising from the subsequently 
occurring physical material and physical mental, relations, 
and from tiie concomitant or consequent juridical relations 
of nations and states, superior to the power of mankind, to 
a certain extent almost intuitively perceived or apprehended, 
and almost instinctively felt, generally and usually recog- 
nised, appealed to and acted upon, though occasionally in- 
fringed, and especially as evidenced by long-continued, uni- 
form, and uninterrupted custom or usage, indicating the 
conviction of legal rights and obligations. We concur also 
with Grrotius in the existence of a Jus Gentium inter Civi- 
tates Yoluntarium, so far as by these terms is meant the col- 
lection of international rules, established by public treaties, 
or conventions between individual nations. But beyond this 
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division into two constituent parts — the Common Consuetn^ 
dinary and the Conventional Law of Nations, we do not see 
any necessity or ground for the other distinctions, divisions, 
and descriptions mentioned by Grotius ; and still less do we 
agree with Wolff or Vattel, in their theories of a Jus Gen- 
tium Yoluntarium. The term Yolimtarium may, no doubts 
be employed in opposition to Necessarium, as being de- 
{)endent on the will of mankind. But it appears to be other- 
wise inapplicable; for if by it is meant the will of one 
nation, it is abundantly plain that no single nation has any 
legislative, judicial, or executive control over other inder 
pendent states ; and if by it is meant the joint will of a 
number of independent states, agreeing upon certain regula* 
tions for their mutual intercourse, it may comprehend, but 
cannot be apposed co-ordinately to, such an union of wills, 
as is formed either expressly in language totidem verbis, by 
treaties, and therefore denominated Conventional, or as is 
proved rebus et factis by implication, or legitimate infer- 
ence from the long-continued and uniform acts of the states 
so acting in union. 

Vattd, indeed, very properly rejects the Jus Gentium 
Voluntarium of Wolff, so far as the latter founded it on the 
gratuitous and unproved assumption, that all nations have 
united themselves and coalesced into one great universal 
civil society, the maxima civitas of mankind. But he at the 
same time, not very consistently, retains the term Volun- 
tarium; and describes three kinds of Positive International 
Law — Voluntary, Conventional, and Consuetudinary; taking 
their origin from the will of nations; the Voluntary Law 
resulting from their presumed consent, the Conventional Law. 
from their express consent, and the Consuetudinary Law 
from their tacit consent. And, we observe. Dr. Wheaton 
has, in the last edition of his Elements, published in 1848^ 
apparently availed himself of the remark made in 1842, upon 
his apparent previous adoption ^ of the erroneous divison of 
Vattel just noticed, and corrected that adoption by ob- 
serving, '^that in the enumeration which Vattel makes of 
the different sorts of International Law, there is a confusion 

> Inquiries in International Law, 1842, p. 1S4— 127. 
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which he might have avoided by reserving the expression of 
the Voluntary Law of Nations for the genus; which he 
might then have divided into the Conventional^ and the Con- 
suetudinary Law of Nations ; the first being established by 
treaties, the second by the tacit consent of nations between 
themselves."^ Bnt even with that correction of Dr. Whea- 
ton, converting Voluntarimn from an erroneous appellation 
of a subordinate species into that of a higher or more com* 
prehensive genus, we cannot admit the term Voluntarium 
as correctly designating any other description or branch of 
International Law than what is usually termed Conven- 
tional, — that is, the law to which nations, usually, if not 
always voluntarily, or freely, subject themselves, by under- 
taking or incurring obligations susceptible of physical en- 
forcement. For we have repeatedly had occasion to show 
that General or Common Consuetudinary International Law 
rests, not upon the mere consent or will of individual nations, 
but upon far higher authority and sanction, superior to 
human power, and that consuetude or usage is of juridical 
or legal value, not merely as proving the consent of indi- 
vidual states, but as evidence, from its long- continued uni- 
formity, of a settled inward conviction of the legality of the 
rule or mode of proceeding. 

As little can we concur with Vattel, or Martens, or any 
of the other modem jurists in founding the greater part, if 
not the whole, of International Law on Presumptions, or 
presumed consent or tacit consent, or, as^ Martens^ calls 
them, tacit conventions, which are in reality legal fictions. 
For fictions are as little admissible or to-be tolerated, in the 
science of law, as in the sciences of mechanics, astronomy, 
or chemistry. Such fictions are, no doubt, to be met with 
in the internal, positive, or established laws of many nations. 
Indeed, one of the great defects of the Soman law in its 
nomenclature, is its doctrine of qtiasi contracts and ^tmsi 
delinquencies, where no contract had been entered into or 
delinquency committed, instead of classifying the actual 
cases or events, or combinations of circumstances, in which 

1 Elements du Droit International, 1748, torn. i. § 9. p. 18. 
' Precis du Droit de Gens, torn. i. p. 163. § 65. 
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8uch juridical relations and equitable rights and obligations 
arise or occur, without any express intervention of consent 
between parties. But such fictions in the internal, positive, 
or established laws of nations, are truly described by M. 
Charles Comte^ as '^ suppositions destitute of truth, devised 
for the purpose of avoiding the application of positive laws, 
which are found to have become mischievous, but which 
cannot easily be altered by legislative authority." Farther, 
as a good deal of obscurity of thought and dubiety appear to 
have arisen from the use of such terms as express consent or 
express conventions, presumed consent or presumed conven* 
tions, tacit consent or tacit convcQtions, simple usage, and 
what is more than simple usage, as being complex, stronger, 
and more effectual, we may conclude our cursory observa- 
tions by endeavouring to ascertain exactly, what is really 
meant by these rather indefinite phrases. 

The express consent, in conventions, is clear in itself, as 
denoting consent expressed, declared, or conveyed in lan- 
guage, oral or parole, written or printed; it may also be 
clearly opposed to, or at least co-ordinately distinguished 
from, presumed consent or tacit consent, inasmuch as the two 
latter are not expressed or conveyed in language; and it 
forms the basis of what has been termed the Conventional 
Law of Nations. But the assumed consent and tacit consent 
are neither directly opposed to each other, nor clearly dis* 
tinguishable from each other. Presumed consent, as opposed 
to express consent in language as in conventions, is a more 
general appellation than tacit, and is applicable to any mode 
of conveying or communicating, or making known the con- 
sent, different from spoken or written language, as by repeated 
acts or conduct. Presumed consent is an assumption derived 
or inferred from premises previously established, whether in- 
tuitively recognised, felt, or otherwise logically deduced from 
such* intuitions or primary truths, or ultimate laws of our 
nature. The term tacit, as applied to consent, appears to be 
more limited than presumed, and to be applicable only to 
the mode of conveying the consent, as not being by language 

' Tralt^ de la Propriety, torn. ii. p. 469. 
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or woids spoken or written, but by a silent acquiescence, 
significant of consent ; Qui tacet, consentire videtur. If by 
tacit were meant absolute silence, the tacit conventions ima* 
gined by Martens would be an absolute and manifest con- 
tradiction and absurdity. And, even as just explained to be 
a silent acquiescence in a mode of expression in language, or 
mode of treatment otherwise, by other individuals or nations^ 
the terms ** tacit consent'' form a still more vague and un- 
stable basis for International Law than '^ presumed consent." 
Neither present, or afford, any distinct line of demarcation. 
If the consent be not distinctly conveyed and made known, 
of course it can be of no avail in law. If distinctly conveyed 
or made known, though tacitly, it is equal in legal force to 
consent expressed or declared in language, and to consent 
presumed or inferred, in any other legally valid way. 

Nor does there appear to be much more correctness in 
thought, or propriety in language, in the division of usages 
into simple or not simple, or more than simple ; for the or- 
dinary opposite to simple, namely, complex, does not appear 
to be here at all contemplated by the jurists who make this 
distinction. According to Martens, simple usages are the 
basis of a part, or description of International Law ^ ; and yet 
the rights and. obligations, which constitute this department 
or description of law, are what jurists have absurdly enough 
called imperfect, and cannot be enforced I In other words, 
it is a part of or kind of International Law, which wants the 
essential quality of all law — as coercive or compulsory justice! 
Kliiber, more consistently, does not regard simple usages as 
forming part of the Positive law of nations. 

Our views with regard to the nature and description of 
usage which operates and has effect in contributing to lay 
the foundation of the Common Consuetudinary Law of 
Nations, we formerly explained at sufficient length. And 
we may merely here add, that besides the universality or 
generality, and constancy or long-continued and uninterrupted 
uniformity of usages, they may correctly be distinguished 
according to their extent, or the space and objects embraced 

* Precis du Droit des Gens, tome i. p. 163-169. § 65, 66, 67. Kliiber^ Droit 
des Gens, p. 12. 14. 16. 
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by them. The usage may be merely locals municipal, pro- 
vincial, or of a particular trade or business, or the usage may 
be national, embracing the whole territory of a state and its 
people. Or it may be international, as between the inhabit- 
ants of different independent countries and their governments. 
The result in point of truth is, that there are in reality 
not three, but only two kinds or sorts, or braQches or de- 
partments of International Law. First, Common and Con- 
suetudinary, founded on or arising from the coexistence and 
other essential physical, material and mental, and con- 
comitant or consequent juridical relations of independent 
nations or states to each other, and from the subsequent 
events in their intercourse, and their unilateral acts, affecting 
each other without any union of wills or joint consent, as 
proved and established (not by presumed or tacit consent), 
but by a long-continued, uniform, and uninterrupted suc- 
cession, or series of acts, or usages of nations with reference 
to or affecting each other. Secondly, Conventional Inter- 
national Law, arising from and formed by express consent, 
declared in public treaties or national conventions, con- 
strued liberally as bon<B fidei contractusy according to the 
long-established rules of legal interpretation. 



ART. v.— THE AUDIT OF RAILWAY ACCOUNTS. 

1^^, 2dy and 3d Reports from the Select Committee of the Rouse 
of Lords appointed to consider whether the Railway Acts do 
not require Amendment, with a view of providing for a more 
effecttuil Audit of Accounts to guard against the Application of 
the Funds of such Companies to Purposes for which they were 
not subscribed under the Authority of the Legislature. 1849. 

We make no apology for calling the attention of our 
readers to the subject of an audit of railway accounts. 
Bailways have for many years had an iqterest of a surpassing 
nature with the legal profession, and indeed without their 
assistance it seems difficult to say where the profession would 
have been at this moment. What with first setting them 
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going, and afterwards winding them up (to use the expressive 
words of the act of parliament), we have had our hands well 
employed. We pass over, with many a lingering fond regret, 
the glorious bygone years, when no morning dawned with- 
out the appearance of two or three new lines in the market, 
and of course as many bills in the House of Commons. We 
are now living on the fragments which remained after the 
feast of those glorious days. But these are not to be despised. 
Half the time of the Superior Courts, as well of law as of 
eqitity, is taken up with the discussion of these undigested 
morsels, and many pretty quarrels fortunately still remain 
unsettled. We regard "the railway system,'* in fact, as essen- 
tial to carrying on the affairs of human life ; as ministering 
to civilised existence; for, in spite of all that they have 
gone through, the public are convinced that this mode of 
travelling is the cheapest, safest, and most expeditious ; and 
few towns, or even villages or gentlemen's seats, will be long 
satisfied without the enjoyment of this luxury, or perhaps 
necessity. How important, then, is it to restore confidence 
in these speculations, not only for the sake of the existing lines, 
but that the whole scheme may be developed, and that 
in the course of its development those agreeable accumulations 
of capital may again take place, which have associated 
themselves in our minds with the system. It is from this 
perhaps somewhat selfish point of view, that we have be- 
stowed an attentive perusal on the evidence of the Lords' 
Committee; and we have said to ourselves as we read, 
"How can the cause be promoted ? How can the value of the 
present railways be increased ? How can capital be found to 
construct new ones ? " For that is essential. There must be 
progress, or there will be retrogression. There must be 
money to make things agreeable to all parties. On this 
subject we shall, as we are used to on other occasions, not 
so much state our own opinions as allow the very competent 
persons examined by the Lords' Committee to give theirs, 
having selected those portions of the evidence which appear 
to us, -from various circumstances, most worthy of attention. 
We may say at the commencement that some change 
in the present mode of auditing railway accounts seems 
inevitable. Uniformity of accounts is universally admitted 
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to be desirable, as was stated by Lord Lonsdale at a meet- 
ing of Directors of Railways, held on the 8th of November 
last (see Morning Chronicle, November 9. 1849); and the 
securing this would render necessary some great change. 
But at a similar meeting, held on the 16th of January last, it 
was agreed that uniformity of accounts would not alone be 
sufficient, but that some change of system as to the mode of 
audit was essential. 

Let us first inquire what is the present mode of making up the 
accounts and of auditing them, and whether it appears to 
work in a satisfactory manner. It will be seen that some of 
the witnesses diverge into another matter, which we shall 
perhaps at a future time more particularly consider, — the 
effect of an efficient audit. 

L As to what Accounts have sometimes been kept.^ 

"632. Did you attend at the office to inspect the accounts? — 
Mr. Herapath (Proprietor of a Railway Journal) : I did on the 
7th ; on the day I proposed. 

" 633. Were the accounts shown to you at that time ? — Mr, 
Herapath : There were books shown to me that were said to be 
accounts ; as, to wit, a journal and a ledger ; I took my son with 
me (who is here), for the purpose of assisting me in making 
extracts. The journal was a curious sort of book ; there were 
four leaves in one place broken out of it. 

" 634. You are sure of that ? — Mr, Herapath : Quite sure ; we 
reckoned them over and over. 

"635. Were those leaves taken out of the journal in a part in 
which the accounts were contained, or were they taken out of a 
part in which the paper was blank ? — Mr, Herapath : Certainly 
not ; they were taken out, as far as I recollect, from the part where 
an account of the shares was kept ; this journal was a sort of 
medley-book that they kept there. The office was pretty well 
turned over. My son, who is acute and active in these things, 
went and turned almost everything over ; it appeared that there 
were some share transactions kept there, and these four leaves 
were broken out in*the share transactions. 

"636. By * broken out' you mean *torn out'? — Mr, Herapath: 
Tom out ; I remember the thing well, because I made some very 

* We do not mean to say that the accounts here referred to are a fair speci- 
men of the accounts usually kept : we only wish to show that such accounts 
have been kept, and may be again. 
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strong observations upon the subject ; and I asked the man who 
was there whether he called those proper books. 

** 637. Was there anything else in the mode in which the books 
were kept which struck you as a peculiarity, beyond the four 
leaves being torn out ? — Mr. Herapath : There were accounts 
of loans, for that was the thing I went to see ; loans or invest- 
ments kept in cipher ; I mean A, B, C, D, E, F, and so on, under 
the head, I believe, of loans ; but there was no accounts at all, or 
any references to any accounts, by which we could find out who 
the parties were. 

'* 638. Did you ask for the production of the key to those ciphers, 
or an explanation of those accounts so mysteriously kept ? — Mr. 
Herapath : Over and over again ; and in this letter (producing a 
letter), I asked Mr. Chadwiok, the chairman of ' the company, 
himself, to send some one to explain them. 

" 639. Was that letter written after that inspection ? — Mr. 
Herapath : After that inspection. 

« 640. Will you hand it in ? " 

The same is delivered in, and read as follows : — 

"Kensington, 7th Sept. 1848. 
" Sir, — Your letter did not come to hand until my return from 
town too late for post. 

" If you will permit some one to be present on Saturday morning 
at 11, to explain your very mysterious accounts, I need not trouble 
you. From what I have seen of them to-day, they cannot be called 
accounts, but something with that name, intended to conceal, and 
explain nothing. I shall be obliged, therefore, by your furnishing 
me with the key to the ciphers in which they are kept, and the 
real books in which the true statements are. I am, sir, 

" Your obedient servant, 

" J. Herapath. 
" On second thoughts, 1 will defer my next visit until Thursday, 
the 14th inst., at 12, to afford you time to find some one to explain 
the books and trace the accounts. J. H. 

" Wm. Chadwick, Esq., 
" Chairman of the North Wales Railway Company, 
29. Montagu Square." 
"641. Did you obtain any answer to that letter, from Mr. Chad- 
.wick ? — Mr. Herapath : Prior to receiving the answer, I gave notice 
to two other directors, the only two at that time that I knew, that 
I held them responsible for the books being kept in that state. If 
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your lordships please, I will band in the note : this was a sort of 
circular, copied the same to both parties, Mr. Lawton and Mr, 
Shaw." (Producing the same.) 

The same is delivered in, and read^ as follows : — 

'< Kensington, London, 9th Sept. 1848. 

" Sir, — Having attended at the North Wales Railway offices 
for the purpose of examining the books and accounts of the 
company, I have been astonished to find that they are kept in so 
extraordinary a manner as to be perfectly unintelligible ; a part of 
them is in cipher, and others are without any of the usual refe- 
rences. I need not tell you that this is an evasion of the act of 
parliament, for which you, as one of the directors, are accountable. 

'^ I shall attend the offices again on Thursday next, the 14th 
inst., at 12, for the purpose of a further examination, and, as I 
wish to avoid unpleasant proceedings, I shall feel obliged if yon 
will either produce inteUigible accounts, or send some one there to 
explain the mysteries of yours. I am, Sir, your obedient servant, 

"J. Herapath.'* 

"666. In the event of a company having still unexpended 
capital, and yet having its railway partially opened, has it not the 
power of varying its balance, increasing its surplus, and con- 
sequently increasing its dividend, at its own option, by transferring- 
charges which ought to appear upon the general income and 
expenditure account to the capital account, augmenting the balance, 
and augmenting the means of paying the dividend ? — Mr. Hera- 
path : That is the general charge, and it is that which has de* 
stroyed the confidence of railway shareholders ; large sums, which 
would be properly charged to the revenue account, have, in too 
many instances, no doubt, been carried to the capital account." 

Now, what is the effect of any doubt existing as to the 
mode of keeping accounts on the shares of railways con- 
sidered as property and as a mode of investment of money ? 

" 674. In the late depreciation of railway property, was not a 
publication of the accounts in great detail by the North Western 
Railway Company resorted to by the directors of that company, 
for the pui-pose Of reassuring the shareholders by giving them a 
knowledge of the real state of their affairs? — Mr, Herapaih: I 
do not know whether they thought that the shareholders want 
reassuring, but the directors have certainly gone into great detail, 
and the accounts are kept most admirably. 
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" 675. Was not the effect of Ihe publication of the accounts an 
enhancement of the value of the shares ? — Mr. Herapath : There 
is no doubt that the last meeting enhanced the value of the property 
considerably. 

** 676. And jou conceive that the publication of the accounts, 
duly authenticated and well audited by competent persons, would, 
in well managed railways, produce the same effect in other cases ? 
— Mr. Herapath: I think there is no question of it; if the 
accounts were published in such a manner that we had confidence 
in them, / am certain people would go into railways much more 
than they doy and the prices would rise considerably. 

"678. The question has no reference to the character of any 
particular railway companies, or of any particular railway directors, 
but simply to accounts in the abstract ; taking railway accounts as 
now laid before the public, would you, as a man seeking advaur 
tageous investments, think that, upon the mere view of the 
accounts, as at present furnished, there are sufficient data to enable 
you to decide upon the prudence of your investment? — Mr. 
Herapath : — I hope the committee will not call upon me to give 
a general opinion upon them all ; but in several of the accounts 
that I have seen, I should have very little confidence in, because 
there are certain things placed to capital that I know ought to go 
to revenue ; but I do not want to pass a condemnation upon 
railway accounts generally. 

"810. Do not you consider it to be a matter of very great im- 
portance that as much solidity andjsecurity as possible should be 
given to this railway property, circulating, as it does, from hand 
to hand, and employing so great an amount of capital? — Mr. 
Capel (an eminent stock-broker): Certainly, if they could be 
rendered more secure, and the accounts kept in a better state, and 
with more control over them than the proprietors at present appear 
to have, it would be very desirable. 

"811. You are aware of the recent publication of the accounts 
of the North- Western Railway Company, which were accounts 
given in very great detail, and with a vast deal of explanatory 
matter ; could you tell the Committee what the state of price of the 
North-Westem stock was anterior to the publication of that clear 
and explanatory account, and what effect was produced upon the 
value of the stock by that publication? — Mr. Capel: The pub- 
lication of that account, and the explanatory speech of Mr. Glyn, 
tended to improve the market, but I cannot say to what extent it 
was ; but altogether, the proceedings of the North-Westem Com- 

VOL. XI. X 
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pany, since they published that account, hare given great con- 
fidence to the shareholders. 

**S12. Conld you inform the Committee what the price of 
North-Western 'stock had been anterior to the publication of their 
explanatory account, and what effect upon the value of the stock 
was consequent upon the publication of that account ? — Mr, 
Capel: The lowest price was 99; since the publication of their 
accounts, they have gradually risen with the altered circumstances 
of the money-market (which must be taken into consideration as 
well), up to 140 ; I suppose that is about the price at present. 

^^819. Independently of insuring the correctness of the accounts, 
would it not be a great convenience to those who deal in railway 
shares and other securities, and whom you represent in your 
large transaclions, that a uniform system of account should be 
followed out, so as to enable you to compare the transactions of 
one railway company effectively with another? — Mr, Capel: It 
would. 

<< 825. So long as the capital continues unexhausted, or a bor- 
rowing power exists, or any auxiliary lines are placed at the dis- 
posal of the Board, with capital to execute those lines, does not 
that power of varying the balance, by so confusing the accounts, 
exist? — Mr. Capel: Certainly; it requires a very strict examina- 
tion by parties who understand it, to separate the different items, so 
as accurately to ascertain what portion of the money raised by 
capital or debenture is applied to the new constructions, and also 
to ascertain what portion of the earnings of the railway is applied 
to keep up the stock upon the working portion of the line, to 
ascertain that new capital is not applied to keep up the old rail- 
way ; for if new capital be applied to that purpose, the dividend 
cannot be honest, and a certain amount of earnings should always 
be apportioned to keep up working stock. I have put down a 
few points, supposing your lordships might ask me my opinion. 
I think it would be exceedingly useful if there were one uniform 
mode of transacting the business of railways ; not only as to the 
accounts, but also as to the mode of making transfers, and every 
thing of that kind ; it should be all under one system : we have 
now different forms to go through in making a transfer; one 
requires a registry fee and another does not, and the fees are 
different. I would suggest also that every railway account^ when 
it comes to the proprietors half-yearly, ought to have in it, not 
only a statement of the payments and receipts, but a statement 
of the liabilities and assets. It would be well also if the half-yearly 
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return had a statement of the parliamentary powers of borrowing 
or creating capital, and the amount of the balance not exercised. 

'^834. You think it necessary that the accounts should be kept 
differently irom the manner in which they are at present kept, in 
order to show those balances to which you have referred? — 
Mr, Capel: Yes, if the account is kept in the way in which the 
North- WestOTn account is kept now, you would hardly require 
a public audit, because everything is detailed, and you can judge 
pretty well for yourself. 

'^ 1036* Are those railway accounts all prepared in <»ie uniform 
manner, or do they vary ? — Mr. Slaughter (Statist to the Stock- 
Exchange) : They vary very considerably* 

'^ 1037. Do you find any ineonvenience connected with that 
want of unifcMrmity ? — Mr. Slaughter : Very great inconvenience. 

" 1038. Will you state what that inconvenience is ? — Mr. 
Slaughter : The practical inconvenience is that you, as it were, 
have to learn a fresh lesson every time that you take up the ba- 
lance-sheet of a di&rent company. They all have in common a 
capital and a revenue account, but the want of uniformity of ar- 
rangement is at first sight puzzling, and involves a waste of time* 

'^ 1042. If the whole of the accounts were upon one uniform plan, 
would not there be greater facility in comparing the affairs of each 
separate e<Hnpany from time to time, and in comparing the affairs 
of distinct eompanies with each other ? — Mr. Slaughter : Certainly. 

" 1141. You are aware that by law provision is made for an in- 
spection of the accounts by the shareholders ; do you think that the 
state of the law, with respect to that inspection, is such as to give 
satisfactory security that sufficient inspection will bo afforded ? — 
Mr. Slaughter: It certainly is not satisfactory in the present state 
of the law, which, if I recollect it correetly, merely entitles the 
shareholders to inspect the accounts one fortnight before the half- 
yearly meeting is held, and one month afterwards ; the one month 
afterwards is a time when it is almost impossible to correct any 
mischief, and the fortnight before is not enough." 

Now let us see what Mr. BusseU^ M. P. and Chairman of 
the Great Western Kailway, s^d, as he may be properly con- 
sidered as an able and respectable representative of what is 
called the railway interest. It will be seen that he objected 
in the first instance even to uniformity of railway accounts. 

'^ 1880. In answering a former question as to the deficiency 
of the accounts, you said that it was difficult to give a direct 
answer without having a particular account before you ; does not 

X s 
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that arise, in a great measure, from different railway companies 
having different sorts of accounts ? — Mr, Russell (Chairman of 
the Great Western): That is true to a certain extent, but I 
am afraid that the attainment of entire uniformity of accounts 
would be a matter of considerable difficulty. I know that theo- 
retically it is considered that a general uniformity of accounts 
is desirable; but the circumstances of railways, to a consider- 
able extent, differ : railways are still progressive. If you had 
established uniformity of account in the commencement, I am 
satisfied that there would or ought to have been a considerable 
divergence from that uniformity before this, and the same if yon 
establish it in the present state of railway progress. I think that 
circumstances will change, and will occasion considerable diver- 
gency hereafter. Uniformity will go far to arrest improvement in 
the system, of which the accounts may be quite susceptible. 

'^881. Without assuming the possibility of establishing an 
entire uniformity of account, or considering that precisely the 
same system of account will apply, for example, to a railway 
across the dead level of the Fens in Cambridgeshire, and one 
which comprehended the Lickey incline, might there not, at least, 
be certain specified elements which ought to be included in every 
account, leaving a margin for divergence, so as to suit the peculiar 
circumstances of each ? — Mr. Russell : I am chiefly familiar with 
the accounts of the railway companies immediately in connexion 
with the Great Western ; I think we should have no difficulty in 
understanding the actual position of their affairs from those 
accounts, but I do not know how far they might be applicable to 
other railways. 

" 1884. Do you think that upon those accounts which are 
generally rendered by railway companies, there is sufficient 
knowledge communicated to capitalists to enable them to judge by 
the mere accounts themselves of the expediency or inexpediency 
of investing their capital in one railway in preference to another ? 
— Mr. Russell : I think there are much greater, facilities to attain 
that knowledge with respect to railway accounts than with respect 
to any analogous mode of investment ; if you take the Bank of 
England stock. East India Company's stock, canal stock, or the 
stock of Insurance companies, all the large modes of investment 
other than those of the public funds and of land, I believe that 
railway companies afford much better means of attaining a know- 
ledge of their affairs than is afforded in any other case ; but the 
expediency of investments on any particular railway must depend 
far more upon the prospects of future traffic, whether likely to be 
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increased or diverted to other lines, than upon the mere accounts 
of receipt or expenditure for a past period. 

<^ 1904. A question was asked as to the mode in which the 
Great Western Railway accounts had been kept ? — Mr. RusseU : 
The committee will see in what great detail Hhe revenue 
account' 'is given; the first charge is 'maintenance of way/ 
about 41,000f. ; of that we give no detail, — for this reason: 
it is chiefly done by contract per mile ; we pay the contractor for 
doing all the work in one sum ; it is his business rather than ours 
to separate the details ; we only see that all the work is done. 
The next charge is *the locomotive account' of 53,000/., and 
below there is given the most minute detail of that sum in Abstract 
No. 1., even to the oil, tallow, and firewood. The next charge is 
* the carrying account,' 62,000/. : of this sum there is a minute 
account given in Abstract No. 2. for guards, policemen, porters, 
clothing, &c. The fourth considerable charge, 19,000/., is called 
the ^general account ;' that consists of superintendents, clerks, &c., 
the details of which are given in abstract No. 3. These are the 
principal charges in the revenue account. I cannot understand 
how any account could render those charges more fully or clearly ; 
whether the charges are fairly made to revenue or capital is 
another matter ; of course, if the account is a dishonest one, it 
becomes a different question. 

" 1905. Assuming intelligence on the one hand, and integrity 
on the other, you do not find any great difficulty in keeping those 
accounts in the manner you have described, so as to be explanatory 
and satisfactory to your shareholders ? — 3fr. RusseU : Not at all. 

" 1909. Your accounts are made up by sub-accountants, and 
finally by a general accountant ? — Mr. Russell: Just so ; I believe 
there are no accounts, either public or private, which are so 
carefully made up, and subject to such an inquisition, as railway 
accounts. 

" 1911. During a certain time the shareholders, if they choose it, 
are entitled by law to have access to the original documents, and 
to compare the account with them? — Mr. Russell: Then they 
come before the general meeting, and the catechising that results 
from the circulation of those accounts is by no means very agree- 
able to the gentleman who has the misfortune to occupy the 
chair upon the occasion ; the most minute particulars are asked ; 
and I must repeat that I do not think there are any accounts, 
whether of the Government or of other public bodies, that 
undergo anything like the inquisition that railway accounts 
undergo at the present time. 

X 3 
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<< 1912. Are th^«e not cases in which H is a matter of consider- 
able doubt whether you will put such and such charge to the 
capital account or to the revenue account ? — Mr, Russell : 
Certainly; questions of that sort may arise; for instance, you 
are laying down a certain quantity of new rails and additional 
sidings, when the question naturally occurs, whether it is a 
matter of repair, arising from wear and tear, or whether it is 
an increase of property or accommodation ; if you are building 
new engines, it is a question whether it is to supply the place of 
engines worn out, or whether it is an addition to your stock ; if it 
be to repair the line or to supply the place of engines worn out, 
the charge would go against revenue ; if it is an addition to stock 
or property, it would properly go against capital. 

" 1913. That is a matter decided upon by the Board, and does 
not come before the shareholders in a distinct shape l—^Mr. 
Russell: It comes before the auditors in a very distinct shape, 
and is one of the subjects into which they most minutely inquire." 

Let us hear next what Mr. Chaplin, M. P. and Chairman 
of the South- Western Bailway, says. 

*^ 2798. Speaking of those accounts in general, as they are at 
present prepared in many railways, would you be able to infer, 
from the mere inspection of the account itself, without further 
information which might be given to you, whether the accounts of 
capital and of income and expenditure are duly separated? — 
Mr. Chaplin : I do not think it would he possible^ unless you 
were told so by the principal, whom you confided in as an honest 
man ; it is a question of confidence. 

" 2799. Practically speaking, that which you consider to be es- 
sential rests rather upon the confidence placed in the integrity and 
intelligence of the parties at the head of the establishment, than it 
does in the form of the account which is rendered ? — Mr. Chaplin : 
I think it must end in a question of coi\fidence, I do not see that 
any process which might be adopted would avoid that question. 
I think there are a variety of ways, if parties were so disposed, 
in which they might conceal the real state of the account, and 
I do not see that that is to be prevented by any inspection." 

Now we cannot think that it is well for the interests of a 
great branch of property, that such matters should rest simply 
on confidence in individuab however honourable and re- 
spectable: nor can it be disguised that this confidence 
has been already greatly abused, and may be so again. 
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We are glad, therefore, to find that Mr. Chaplin has 
changed his opinion as to the propriety of aGoyemment 

audit at the half-yearly meeting of the South-Western rail- 
way held on the 22nd of December last. On that occasion 
this gentleman said : *^ My notion is now that if we have a 
fully qualified Government auditor, selected by the Govern- 
ment, backed by the influence and authority of that Govern- 
ment, and able to supply us with the information at their 
command which is likely to be useful to shareholders in a 
yariety of points, — such as solicitors' charges and engineers' 
charges, — such an individual representing the Government 
must necessarily behave like a gentleman in his communica- 
tions with boards of directors. He would have no purpose 
to serve except the discharge of his duty ; he would have 
nothing to scourge the directors for unnecessarily ; and he 
would have nothing to do but his duty manfully and impar- 
tially. My mind has undergone a complete change upon 
the subject, and I thank you for giving me the opportunity 
of saying this." — Times, December 26. 1849. 

We apprehend that, as in most other matters, the indirect 
effect of a good system of audit would be greater than its direct 
effect ; and we have to consider not only what a proper officer 
would do, but what he would prevent in all the departments 
connected with a railway. 

Let us next see what is the present system of audit, and 
whether it affords a sufficient protection to all parties. 

IL As to present Mode of Audit 

" 414. Have you bad auditors in your company ? — Mr. Chad- 
wick (a director of the North Wales railway) : Yes. 

*' 415. Have your accounts been regularly submitted to them? 
— Mr.Chadwick: Yes. 

" 416. Did they audit this ledger kept in cipher ? — Mr. Chad- 
wick: Yes. 

"417. Did they audit the publie portion of it, A. B. C. D., and 
80 on? — Mr* Chadwick: All except that; the loan account was 
an exception ; they audited everything else. 

" 418. The question does not refer to the private loan account 
that was kept by the finance committee, but to the loan account 

X 4 
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that was shown to the shareholders who wish to inspect it?^ — 
Mr. Chadwick: They audited everything but the private loan 
account. 

" 419. Did they ever report upon the impropriety of keeping the 
accounts in a cipher that was unintelligible to the shareholders? 
— Mr. ChadtDtch : Not to my knowledge. 

"616. You were asked on Monday, whether your auditors had 
audited the ledger kept in cipher; you answered * No;* and you 
stated, as the reason, that that ledger was altogether a private 
matter. You have now struck out the word ^ No,' the negative 
answer, and the reason for it, and you have inserted the wotd 
'Yes:' how do you account for that? — Mr. Chadwich: This is 
the difference; that they had audited the accounts as they ap- 
peared in the ledger under the cipher, but they had not audited 
the private account : the one is an abstract of the other. 

'^ 617* Did they audit the account which showed them the se- 
curities upon which those loans were made ? — Mr. Chadwich : 
No, that is the distinction ; these are the accounts that were audited 
by them, but the securities were only given in the private ledger. 

"618. Then the effect of keeping this account in cipher was 
not only concealment from the shareholders who applied und^ 
the act of parliament to see the transactions of the company, but 
it was a concealment likewise from your own auditors of the na- 
ture of those transactions ? — Mr. Chadwich : F««; there is no 
doubt it was a thing that could not be justified. 

"828. Mr. Capel: I imagine that the audits, as they go at pre- 
sent are only as to the vouchers for payment and receipts ; I am not 
aware that they go into other matters, but I am not conversant 
^ough with the matter to give an opinion. 

" 829. How are the auditors now appointed? — Mr. Capel: I 
believe by election. 

" 830. Nominated by the directors? — Mr. Capel: Or the pro- 
prietors, but I believe often by the former. 

"831. When the directors are powerful and tolerably popular 
with their shareholders, the auditors proposed by them will almost 
invariably be the persons named? — Mr. Capel: Yes. 

" 1056. Speaking generally, by whom are those auditors ap- 
pointed? are they appointed by the company itself, or do they 
possess any independent authority dehors the company? — Mr. 
Slaughter: — They are usually nominated at the half-yearly meet- 
ings by the directors, and almost as invariably adopted by the 
shareholders ; but they certainly are generally regarded as the 
nominees of the Board. 
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'* 1218. By whom are they (the anditors), generally recom- 
mended ? -^ Mr. Spaekman (a large railway agent) : I should say 
that the directors generally have the selection of their own 
auditors, from the great influence which they can bring to bear in 
voting upon such matters. 

'< 1246. Do you think that it would be important to those who 
deal in public securities, that a uniform system of account should, 
as far as practicable, be required from all railway companies, so as 
to admit of a comparison between one and another, and between 
the accounts of each railway company at one period of time and at 
another period of time ? — Mr. Spaekman : Yes ; I consider that 
it would be of the utmost importance that a uniformity of system 
should prevail in their accounts, and that these should be sub- 
mitted to public audit upon certain fixed principles. 

'< 1269. Do the auditors, generally speaking, in the exercise of 
their powers, now show themselves, by the accounts which they 
return as audited, competent and efficient for the duties which 
they undertake? — Mr. Spaekman: As far as I can judge from 
the reports which have been made from time to time, the auditors 
appear to me to understand neither the subject nor their duties, 
nor the powers with which the law has invested them, but take 
for granted whatever is put before them, and to consider their 
duties to be completed when they have cast up and ascertained 
that the figures set before them by the directors agree with the 
books and vouchers produced; whereas by the act they are 
authorised to exercise a discretion in reference to these vouchers 
and the accounts to which they are carried, and to make a special 
report, if they see reason for so doing. I am an auditor of one 
company myself, and I made a special report a few days back, that 
the accounts set before me did not include the liabilities of the 
company, and that a certain sum of about 5000/., had been paid on 
account of parliamentary expenses, for which no vouchers had 
been produced ; but I think, with one exception, I have never 
known any auditor, or any two auditors, who have been appointed 
by the shareholders, that have made any special report, or con- 
sidered it within their duty to investigate an3rthing beyond the 
mere figures which the directors put before them. 

*^ 1260. Do you consider that any audit can be satisfactory 
which merely consisted of a comparison of the entry with the 
voucher, without ascertaining whether the transaction was in itself 
han&fide and legitimate, and fairly chargeable to the expenditure, 
or justly representing the receipts of the company ? — Mr. Spaek- 
man: Certainly not; and it is for that reason that I observed 
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just now that the audit i^oiild be upon certain £xed principles^ 
about which there should be no mistake. If it was considered 
too much to invest the auditor with power to exercise a certain 
discretion as regards the several items brought under his notice, 
and the accounts to which they were carried by the directors, it 
would be well to lay down certain rules for his government, as to 
what should be carried to capital and what to revenue account, and 
to require that any departure from these by the company should 
be made the subject of a special report by the auditor. 

<<2220. In exercising your functions (as an auditor), as yoil 
describe, it is not merely a dry arithmetical duty which you 
perform, but it is one involving the higher powers of judgment ? 
— Mr, Quitter (an eminent accountant) : Any audit, unless con* 
ducted in that way, might be done by a clerk, and an audit would 
be of no value whatever ; it would be rather a disadvantage than 
otherwise, because there would appear to have been an audit, 
when, in fact, there was none. 

'' 2228. Without assuming that, under all possible circum- 
stances, there may not be some peculiarities in one railway com- 
pany, that might cause either more explanatory accounts or more 
detail to be required in one case than another, do you consider 
that, for the service generally of railways, a certain formula of 
accounts might advantageously be adopted ? — Mr. QuUter : I 
have no doubt that if such ^ formula were established, much good 
would result to the public from it ; it is necessary to the proper 
understanding of the relative merits of different railways, that there 
should be a uniform system." 

Now let us see what Mr. Bussell says, as to the existing 
practice as to the appointment of auditors. 

^'1918. Are the auditors totally disconnected with the com* 
pany ? — Mr. Bussell: I quite approve of a system of effectual audit ; 
by our act, which was an early one, we were not required to have 
auditors ; however, at an early stage, we ourselves, acting upon 
that view, spontaneously suggested to the proprietors to appoint 
them ; and two gentlemen were chosen, one being a large merchant 
in Liverpool, the other a large merchant in London, the places 
where our shares were chiefly held, neither of them being in any 
way connected with the direction, and both of them holding very 
large amounts of property in the railway. I believe I should not 
exaggerate if I said that each had held 100,000/. in the company; 
one of them, the Liverpool gentleman, so £ir from being in eon- 
nexion with the Board of Directors, had been the leading member 
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of the opporition to them on the question of the broad gauge ; so 
that it cannot be alleged that we entertained any objection to the 
principle of an audit, or that there was any management in the 
selection of the auditors. I may add, that the gentleman to whom 
I refer appeared to the proprietors to have discharged his duties 
as an auditor so scrupulously and efficiently, that at the last half- 
yearly meeting the directors were urged to secure him a seat in 
the direction, which they have since done. 

'* 1920. It is scarcely necessary to ask you whether you do not 
think it necessary that in every case where auditors are appointed 
they should be totally disconnected with the direction ? — Mr. 
Russell : I think so, certainly : I think, however, that it would 
be very unwise that the auditors should be selected because they 
are at variance with the direction; it would involve conflicts 
which are very injurious and inconvenient. One of the advan«- 
tages of auditors selected from those who are interested in the 
property is, that they may, if they see fit, reasonably institute an 
inquiry into the prudence and propriety of every charge; an 
auditor appointed by the Grovemment could have no right to apply 
any other than a mere technical audit ; to inquire, is the charge 
legal, or is it illegal ; the audit of an auditor elected by the share- 
holders is of a much more general character, and therefore I think 
it a much more efficient one than can be exercised by any official 
auditor: our auditors have sometimes accompanied their audits 
with a letter of advice on particular points." 

One great difficulty of the present system appears to us 
to be^ that usually proper auditors cannot be appointed under 
it, from the peculiar character of a railway company and its 
essential component parts. On the one hand, the directors 
may have an undue influence on the shareholders ; on the 
other, there may be a cabal against the directors among the 
shareholders. In either case injustice may be done to the true 
interests of the company. Some independent power of 
appointment should be resorted to. 

Mr. Kussell was somewhat pressed as to whether railways 
were not now sometimes carried on with a view to promote 
private interests ; and here we think his answers were satis- 
factory. 

" 1925. Would you undertake to say that there have been no 
cases in which the general body of proprietors has allowed a few 
individuals to promote their own interests at the expense of the 
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rest? — Mr. Russell: I have no doubt that such cases may have 
occurred when people were mad about railways, and there was 
little or no investigation into their affairs ; but matters are totally 
different now ; the eyes of shareholders are becoming very keen, 
I believe some almost too keen, and they may injure themselves 
and their property by a disposition to find fault without cause. 

" 1934. There can be no doubt that the company itself has a 
deep and enduring interest in the execution of its own functions ; 
but the question is this, Has not the public at large, concurrently 
with the company, a very deep interest in the execution of all its 
powers, seeing that the public communications depend upon it to 
a great and increasing extent, as well as communications by letter, 
and possible communications for military operations, besides a variety 
of local interests? — Mr. Russell: I think that all those interests 
are already sufficiently secured. The receipts of the railway are in 
the first instance applicable to the purposes of maintaining it and 
carrying on the communications of the country ; they come in daily, 
and must first be applied to those purposes. As to the residue of the 
receipts, beyond the expenses of the line, that is the property of 
the shareliolders, in which the public have no interest whatever. 
You have security that a sufficient amount of the funds of the 
company will be applied to the maintenance and support of the 
line, by their being specifically rendered first applicable to those 
purposes. The company must, for its own sake, run trains enough 
to secure its revenue ; it must maintain its line and keep it safe ; 
it must pay the porters, the policemen, and the establishment. 
This affords considerable security that the line will be properly 
maintained and worked. In the residuary receipts the public have 
no right or interest. 

'* 1967. Is it not a very essential matter to be made known, 
with reference to the financial statement of any company, that the 
amount of shares actually issued and in the hands of proprietors, 
more especially when those shares may be"^ subject to further calls, 
should be specified and made known? — Mr, Russell: I know 
of no question more common at a railway meeting, than whether 
the whole of the shares have been issued or not, or what shares 
remain at the disposal of the company.** 

Let us next see how certiun special matters are avowedly 
dealt with in the accounts now furnished. We think Mr. 
Russell's evidence is sufficient to show that great abuse may 
prevail. 
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" 2000. Two or three accidents very often happen, one immedi- 
ately after the other ; supposing that in the very next half year 
there were two or three accidents, which entailed upon the com- 
pany penalties to the amount of 30^000/., or 40,000/. on each; then 
there would be a tendency, would there not, on the part of the au- 
ditor, to spread those accumulated penalties over a more extended 
period ? — Mr. Bussell : Such accidents do not frequently occur ; 
there are certain charges resulting from causes of rare occurrence 
that are reasonably and justly spread over the period to which on an 
average they belong ; but assume another kind of accident, — that 
a village were burnt by a cinder from an engine (and such cases 
have happened), — it would be unreasonable to charge the cost 
incurred by the destruction of that village against the revenue of 
one half year ; and yet your Grovemment auditor must insist upon 
its being so charged, if he fulfil his duties strictly. I have no 
doubt that there are many other cases that could be adduced, 
which would show that a strict and technical observance of the 
auditor's duty, such as that of an official auditor must be, without 
reference to considerations of expediency, would prove most 
injurious to the management of these great concerns. My opinion 
is, that you must not bind them in such tight fetters, if you wish 
them to move vigorously and actively ; their afiairs are too large 
and too various to be tied down in such a way. 

^^2013. Are not shareholders a fluctuating and a somewhat 
fanciful body? have not directors in the honest and faithful 
exercise of their own discretion, to contend with a very change- 
able and doubtful constituency, viz. the shareholders ? and can you 
rely upon the shareholders for the exercise of a permanent check 
that shall not be too much in times of alarm, and shall be adequate 
in times of prosperity ? — iJfr. Russell: Unquestionably they are a 
variable and fluctuating body, and occasionally may be capricious 
in their views ; but I believe, in the loiig run, that shareholders do 
exercise a very fair and reasonable control over their directors, and 
administer the power that belongs to them in a fair and reasonable 
manner. I think they know that their own property is at stake, 
that they are perfectly accessible to considerations of their own 
interest, and they act, on the whole, reasonably enough," 

The fluctuating nature of the constituency appears to us 
to furnish one of the most forcible arguments in favour of a 
regular and steady audit of the accounts ; for at present, 
when parties are disposed to render a fictitious account, it 
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MTonld seem they may do so with vexy little hazard of de- 
tection. 

^* 2287. Do you think that the present mode of audit of railway 
accounts affords any security that a proceeding of that kind (e. e. 
a fictitious account) shall not take place ? — Mr. Quieter : It never 
can, in my opinion, and specially for this reason ; that^ the ccmi- 
panies make it a necessary qualification for an auditor that he 
should be a shareholder ; the qualification should be that he should 
not be a shareholder, according to my notion ; that is, that he ought 
to be an independent individual, not interested in putting a favour- 
able appearance upon the face of the accounts." 

"2334. Is there any system of audit applied to them (rail- 
ways) ? — Mr, Wolfe (formerly a share-broker) : There is, but it is 
almost nominal. I have heard the question asked of an auditor at 
one of those meetings, 'Have you seen the accounts?' and his 
answer was, ' Yes, such as were furnished me.' ' But have you 
investigated these accounts ? ' He took up a large ledger, and said, 
* I have had one day to look at these accounts ; this is the lawyer's 
bill (a large thick ledger) ; do you suppose I have had time to 
examine this account ? of course not ; I have seen the receipts for 
the moneys paid, and they agree with the account furnished.' 

"2335. Had that auditor signed his name as having audited 
the account ? — Mr. Wolfe : Yes. 

" 2336. Do you hold that that auditor had performed his duty ? 
— Mr. Wolfe : According to what his duty is considered to be, 
and as it is usually done : the directors produce a receipt for the 
solicitor's bill, perhaps for 80,000/. ; they produce a receipt for 
the money paid, and he sees that that 80,000/. is in the general 
balance-sheet ; the items composing that 80,000/. he knows 
nothing of: they say, 'This is the lawyer's bill, and it contains 
200 pages.' 

" 2534. Have the auditors at present any power of disallowing ? 
.— Mr. Swift (solicitor of the North- Western railway) : No ; but 
they have the power of going to the meeting, and ma^ng a great 
row about anything ; and they are not only auditors, but generally 
large shareholders. 

"2535. Supposing, in like manner, the Government audit 
carried on, as has been suggested, in conjunction with the auditors 
of the company, and that the report came before the directors, 
would not the ultimate decision rest with the members of the 
company itself, and solely with them ? — Mr. Sunft: Then that is 
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k& practice no audit, because you do not compel anything to be 
done. Suppose the question arose in this shape, whether the 
dividend ought to be eight or nine per cent., and the public auditor 
thought it ought to be eight, and gave some reasons satisfactory to 
himself for that opinion, and the question then went to the meeting; 
I am sure that the resolution of the shareholders would be to divide 
nine per cent., if the reasons then given by the directors or share- 
holders showed that to be fair. I think, therefore, that you would 
not practically get any good, unless you enforced obedience to the 
public auditor. 

^' 2541. Why should not the public auditor have exactly the 
same pow^, and why should not the existing auditors have exactly 
the same power, which the shareholders possess? — Mr, Swift: I 
do not know why they should not, if there is to be such audit; but 
Ihey have not, as the acts stand. The auditors at present have the 
power of examining the half-yearly balance-sheet ; the general 
railway acts, introduced a few years ago by the railway commis- 
sioners, require the directors to lay the balance-sheet before the 
auditors, and that balance-sheet the auditors are required to 
examine and report upon ; but the shareholders' right, as stated in 
the same acts, goes much further ; the shareholders have a right, 
for fourteen days, if I remember rightly, before each half-yearly 
meeting, and a month afterwards, to examine all the books. If 
any shareholder fancies that anything is wrong, if he is a man of 
accounts, he may go and lo<^ at the books ; or if he cannot himself 
adequately examine them, there is no reason why he should not 
qualify a public accountant, by selling to him a share, or giving to 
him a share ; and if he wants a lawyer, he may give the lawyer 
another share, and then, when those two parties so become share- 
holders, they may examine the whole concern. 

*^ Mr. Staifty in answer to Q. 2551., further said: I think the 
public have an interest in the maintenance of the property : if you 
wish to maintain the property for the public, the best way, in my 
opinion, is, to keep it in the hands of the best possible men as 
directors ; and I do not think a half-yearly interference with them, 
by any public officer, would be likely to produce that result. If 
there was to be a collision every six months between the public 
auditor and the directors, the directors would soon be very sick of 
the job." 

But tHs argument as to an audit disgusting proper men 
as directors, seems practically displaced by what Mr. Chaplin 
emphatically said, on the occasion already alluded to * : — " If 

* See antif p. SOS. 
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it is to be expected that mutual satisfaction should exist be- 
tween directors and shareholders, then I am entirely, by 
heavens ! for a Government audit," — Timesy Dec. 26. 1849.* 
While we have thus delivered our opinions as to the ad- 
vantages of an independent audit, we think that it would 
only be a bare act of justice on the part of the same Govern- 
ment which enforces it, to accompany this proposal with 
certain other measures for the relief of this great branch of 
industry. It cannot be denied that the Railway Companies 
have been treated capriciously and unjustly. Instead of 
adhering to the great lines which were laid down by the 
settled authority to which the matter was referred, the 
Legislature allowed a flood of projects to be poured in, 
greatly to the injury of those who had embarked their capital 
on the faith of the original plans. K therefore the Legis- 
lature now interferes with Railway Companies, mainly on the 
ground that they possess a virtual monopoly, it should take 
care that such monopoly is respected. It is not just to intro- 
duce measures regulating those companies, on the ground that 
they have a monopoly, and at the same time to break through 
such monopoly. The existing railways at this their time of 
need have a right to find their claims treated with respect. 
It is the duty of the Legislature to discountenance schemes 
which interfere with vested rights, however plausible they 
may seem to be, or it is obvious that no capitalist will em- 
bark his money in a species of property subject to such per- 
petual disturbance. It is for the interest of the public that 
lines of railway should be laid down through all the great 
provinces of the empire, and that they should be properly 

^ This is put even more strongly by Mr. E. Denison, M. P., chairman of 
the Great Northern Railway, at the meeting of the 16th of January last: ** He 
would not remain the dii;ector of a railway unless some means were adopted to 
have the accounts investigated, and to have it settled whether they were correct 
or not : for ndlway directors had come to be a suspected rather than a respected 
class; and therefore it was necessary that something should be done to protect 
them. He would advise the proprietors of railways to get some system adopted 
by which the directors could protect themselves, because there could be no 
doubt that suspicion had been created between proprietors and directors $ which 
ought not to exist, but which would exist until they had adopted a new 
system." 
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maintained and supported. It may be reasonable that 
their fares should be regulated, and that their accounts should 
be audited for the public benefit; but the same benefit 
requires that their rights should be reasonably protected, — 
that they should be enabled to obtain a fair profit from 
their undertakings, — or it is obvious that capital will be 
withdrawn from them, and they will no longer be conducted 
in a safe and efficient manner. We trust, therefore, that in 
the ensuing session the whole subject will be considered, and 
not a part of it; and the railway interest may properly object 
to the imposition of restrictive measures, unless they are 
accompanied by others which will have a tendency to revive, 
establish, and extend undertakings which are every day be- 
coming more essential to the welfare of the country. 

We have elsewhere in this Number alluded to the large 
legal expenditure incurred by railways. This should pro- 
perly engage attention ; and this, it must be remembered, is 
not a matter interesting only to the shareholders of the par- 
ticular railway, but to the travelling public, who practically 
have to pay for it. On this point we may repeat a sug- 
gestion which we find in a pamphlet recently published. 
After noticing the importance of a taxation of professional 
charges as to railways (already stated, ante^ p. 249.), the 
vrriter thus continues : — 

" Should, however, such a plan as this be rejected by the share- 
holders, then, I think that at all events, in connexion with each of 
the railway companies, some person, not holding any ofRcial ap- 
pointment as taxing master of any of the Courts of Law or Equity, 
or of the House of Commons, should be appointed, who should act 
as a sort of legal auditor of the company, and whose duty it should 
be thoroughly to investigate the whole of the law bills, from time 
to time to be delivered to the company, whether incurred in 
London or the country, and to report whether, regard being had to 
the work done and the mode of doing it, the charges in them are 
proper to be paid, and, if not, then to report to what amount such 
bills ought to be reduced ; and that no bills of costs should, on any 
account, be paid by the board of directors until they have been so 
investigated and reported upon. I also think that the duty of such 
a person need not be confined to the mere investigation of the work 
done and the proper amount to be charged, but that it might be 

VOL, XI. Y 
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made to extend to the consideration, whether any law business 
carried on for the railway company might not, and ought not to 
be conducted on a less expensive scale, or even to be abandoned 
altogether. 

" I have excluded from such an appointment every person hold- 
ing office as taxing master, because it is obvious that such a person 
could not, without the greatest impropriety, undertake any such 
extra-official duty as that which I have mentioned, even if his ser- 
vices were gratuitously rendered, still less if those services were 
made the subject of private emolument and bargain. I entertain 
no doubt, however, that from the body of solicitors at present 
practising in London^ persons fully competent to the duties which 
I have thus assigned to them, might, without much difficulty, be 
selected, though, in making selection of such persons, the utmost 
caution will be necessary. 

'^ Assuming, however, that these appointments are well made, it 
seems to me, that although they will not by any means effect a 
cure for all the evils which I have pointed out, they will neverthe- 
less operate as some check on the wasteful extravagance which has 
hitherto existed in the law expenditure of railway companies. 

" In the foregoing observations, I have confined myself to the 
objections which I consider to apply to the present mode of con- 
ducting the law affairs of the railway companies ; but, before I 
conclude, I wish to say a few words on another subject, which I 
consider of the very highest importance. 

*^ It seems to me, then (without at all attributing blame on this 
account to the solicitors employed for the railway companies), that 
there has hitherto been much too great a propensity, on the part of 
these companies, to rush headlong into law proceedings of every 
kind, without duly considering the fatal expense with which such 
proceedings must of necessity be accompanied. Acting under the 
influence of this evil spirit, railway companies have engaged in 
parliamentary contests, as well as in suits of the most absurd and 
ruinous description, many of which, I am convinced, from what I 
myself have seen and known, might, with ordinary prudence and 
good sense, have been easily avoided. It is against this spirit, so 
injurious to the interests of the shareholders, that the railway 
companies ought, as much as possible, to guard themselves for the 
future. 

" Nor, indeed, is this all. My belief is, that at the very moment 
at which I am writing many of these companies are actually in- 
volved, or are on the point of being involved, in a quantity of law 
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of one sort or other, of which neither directors nor shareholders 
have the slightest conception. I would recommend, therefore, that 
the directors of each of these companies should, without delaj, 
cause a summary or analysis to be made of the whole of the law 
and parliamentary proceedings in which they are at present en- 
gaged ; and that a committee, consisting of directors and share- 
holders, should at once be appointed for the purpose of investi- 
gating this summary or analysis, and considering how far the 
proceedings now being carried on, or about to be entered into, are 
or are not necessary.*' 



ART. VL — SPENCE'S JURISDICTION OF THE COURT 
OF CHANCERY. 

The Equitable Jurisdiction of the Court of Chancery. By GsOBGs 
Spence, Esq., Q. C. Vols. I. and IL 

Upwasds of tfaiee years liaye elapsed since we called the 
attention of our readers^ to the first volume of this important 
work, which had then recently appeared. We have now to 
record the publication of the second volume, in which a great 
progress is made towards the completion of the gigantic 
undertaking to which Mr. Spence has so perseveringly and so 
usefully devoted his energies, — an undertaking demanding, 
for its successful accomplishment, an amount of patient re- 
seardi such as few have the courage to produce, united with a 
degree of discrimination, a clearness of arrangement, and 
power of reasoning, not usually to be found in combination 
with the patient spirit of laborious investigation. The unda>- 
taking to which we ref^ is no less a one than that of writing 
a mtical and minute history of the rise of the Jurisdiction of 
the Court of Chancery, with the accurate exposition of that 
tsomprehensive system of law which has grown up under 
its superintendence ; as it is applied by the Judges of the 
Court at the present day to meet the varied demands con- 
stantly brought before them. The first of these subjects, the 

1 4 L. R. 411. 

T 3 
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Historical Development of the Jurisdiction of the Court of 
Chancery, is embraced by the first of the two volumes now 
before the public. In the volume recently published we have 
so much of the second subject, — the System of Laws de- 
veloped by means of that Jurisdiction, — as relates to " the 
rights which the Court of Chancery gives to the enjoyment 
of property the legal title to which is vested in one person, 
with a view to, or as subservient to, the enjoyment of the 
beneficial interest by another."^ A third volume, which we 
hope ere long to see completed, is to contain the law affect- 
ing, — first, " those rights constituted or recognised by the 
Court of Chancery, under which a person is entitled to 
recover the property or thing itself, the legal estate, or 
interest or possession being vested in another, as where it 
has been obtained by wrong, or has been conferred by mis- 
take ; " secondly, " those demands, of whatever kind (not 
included in the first division), which can only be enforced in 
the Court of Chancery, because the principles whereon they 
depend are either not recognised in the Courts of Law as in 
those of Chancery ; " or, " though recognised in the Courts 
of Law, can be effectually enforced only in the Court of 
Chancery ; " and, thirdly, that " protection from the improper 
invajsions of the right to property," that " discovery of facts 
for the purpose of aiding legal rights," which, as our Courts 
of Law are at present constituted, the Court of Chancery is 
alone able to give, or, in Mr. Spence's technical phraseology, 
we have in the present volume an exposition of the law re- 
lating to Equitable Estates and Interests. To complete the 
work we want the exposition of that relating to Equitable 
Rights, 

We must far surpass the limits of an article were we to 
attempt to discuss, with any sort of completeness, the vast 
variety of subjects which Mr. Spence's second volume con- 
tains, — subjects treated by him with a fulness of detiul indis- 
pensable in a book designed not only as a guide, pointing 
out to the student the great principles upon which the law in 
its application to the complexities of actual business depends, 

' Preface to vol. ii. p. 1. 
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and tracing the mutual connexion of those extensive pro- 
vinces of Equity^ with whose details he is expected to become 
gradually familiar, but also as a storehouse^ from whose well- 
arranged repositories the practising lawyer may readily fur- 
nish himself with the armour needed for the conflicts of the 
Bar. 

We propose, therefore, to turn rather to the considerations 
more suited to our pages^ to which Mr. Spence's first volume 
leads us ; and we do so with the less reluctance, because the 
great outlines of those branches of the Law, as administered 
in the English Courts of Equity, of which our author, in his 
second volume, traces out the minute ramifications, are 
sketched in their characteristic features in the pages of his 
first volume, in connexion with the interesting problem of 
the mode in which the Court of Chancery came to deal with 
them. Indeed, we feel that we could not do justice to Mr. 
Spence's Exposition of the Law of Equitable Estates as at 
present administered, if we did not exhibit it in connexion 
with his account of the laws out of which the present law 
arose. It is to its skilful unfolding of the connexion between 
the past and the present, that Mr. Spence's work owes its 
peculiar interest. It has greatly helped to solve the curious 
problem of the origin of the jurisdiction exercised by the 
Lord Chancellor, and its true relation to that exercised by 
the Courts of Common Law, — that remarkable feature of 
English jurisprudence; while, in the investigations entered 
into for this purpose, it has cast upon the growth of our legal 
institutions generally a degree of light, to the value of which 
we have the testimony of the learned Professor Mittermaier, 
who finds in the exposition of the ancient English institutions 
given by Mr. Spence "precious materials for the correct 
conception of Germanic institutions." ^ 

* <* Review of Mr. Spence*s first volume in the German Critical Journal of 
Foreign Jurisprudence and Literature, Jan. 1847." That we may enable our 
readers to form some opinion forthemselves of the correctness of our brief account 
of the nature of Mr. Spence's second volume, we add a summary of its principal 
contents, 

Ch. I. treats of Equitable Estates and Interests created by way of Express 
Declaration. It is divided into seven sections ; of which 

Y 3 
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The existence of distinct Courts for the administration of 
Equity has often been spoken of as a peculiarity of the 

§ 1. explains the DistinctioD taken by Mr. Spence between Equitable In- 
terests and Equitable Rights ; and the Jurisdiction of the Court of Chancery 
over Property situate out of England. 

§ 2. expounds the General Doctrines relating to Express Trusts. 

§ 3. gives a general view of the Doctrines of the Court of Chancery as to 
the office of Trustee— his Estate in the Trust Property —his Rights and Duties. 

§ 4. gives a general view of the Rights and Interests of Cestuique Trugts, 
and explains by what acts a Trust may be constituted. 

§ 5. treats of the Creation of Trusts by Precatory or Recommendatory 
Words. 

§ 6. treats of Powers in the nature of Trusts. 

§ 7. treats of Restraints on Alienation, and Gifts over, and Clauses of For- 
feiture, particularly as regards Bankruptcy and Insolvency. 

Ch. II. treats of the doctrine in regard to Remoteness. 

Ch. III. treats of Executory Trusts in three sections; of which 

§ 1. shows how such Trusts arise. 

§ 2. treats of the Construction of Executory or Directory Trusts of Real 
Property, particularly as regards Issue, in reference to the rule in Shelley's case. 

§ 3. treats of what are considered ** Usual Powers." 

Ch. IV. embraces the Limitations of Personal Estate in respect of the dunis 
of Children and other Descendants ; and contains two sections : — 

§ 1. treating of those Limitations of Personal Estate to Parents and their 
Issue which confer an absolute Interest on the Parent ; and those where the 
Issue take as Purchasers ; and of Limitations over in de&uilt of Issue, and the 
like; and 

§ 2. treating of the Common Directions in Wills and Marriage Settlements 
that Personal Chattels shall go according to the Limitation of Real Estate. 

Ch. V, treats of Trusts for Accumulation — the Thellusson Act, its Construc- 
tion and Operation — of Maintenance out of Rents or Interest directed to be 
accumulated ; and, incidentally, of Maintenance out of Deferred and Contingient 
Annuities — lastly, of the Liabilities of Trustees under a Trust to accumulate. 

Ch. VI. treats of Trusts by Implication, Presumption, and Construction of 
Law, where Fraud or Public Policy do not form the main Ingredient in the 
Decision ; and consists of five sections : — 

§ 1. stating the General Doctrine. 

§ 2. treating of Resulting Trusts arising upon Purchases made with the 
Money of another. 

§ 3. treating of Resulting Trusts in favour of Heirs or Next of Kin, in 
respect of Property given upon Trusts which wholly or partially fail or do not 
exhaust the Beneficial Interest. 

§ 4. treating of Trust Estates, and Interests arising from the Maxim, that 
what is to be done is considered in Equity as done — and of tlie Conversion of 
Real Estate into Personal, and the converse ; and 

§ 5. containing Instances of Different, Implied, Presumptive, Constructive, 
and Transferred or Continuing Trusts. 
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Snglish syatem of jurisprudence, and we believe with correct- 
ness. But the peculiarity is, after all, more accidental than 

Ch. VII. treats of the Trusts usually introduced into Wills and Settlements; 
and is divided into eleven sections. Of these, 

§ 1. b upon Charges of Debta by Will. 

§ 2. upon Charges of Legacies. 

§ 3. expounds the General Doctrines as to the Charges of Debts and 
L.^acies by Will, and as to the Exoneration of Personal Estate. 

§ 4. treats of Trust Deeds fbr the Payment of Debts. 

§ 5. treats of Soles made under Trusts, and Charges for the Payment of 
Debts and Legacies ; and 

§ 6. of the Obligation of the Purchaser to see to the Application of the 
Purchase Money. 

§ 7. treats of Portions, including the Doctrine as to Double Portions. 

§ 8. treats of Gifb to Parents and others for the Maintenance of Children — * 
of the Cases where a Father, though of ability to maintahi his Children, is 
allowed to apply their Property for their Maintenance — and of Undefined 
Interests given to Parents and Children. 

§ 9. treats of the Usual Trusts in fkvouv of Married Women — of Settlements 
and Gifts to their separate Use — of Provisions agunst Anticipation — of the 
Wife's Equity to a Settlement, and of some Incidental Topics. 

§ 10. treats of the Cases where Limited Interests are given under Trusts 
with Remainders over. Lastly, 

§ 11. treats of the Doctrines of Election, Satisfaction, and Performance. 

Ch. VIII. is upon the subject of Mortgages and Liens, and contains twelve 
sections. 

§ I. treats of the Creation of Mortgages — of Sales with Condition to secure 
a Re-purchase — of Conditional Sales — of Loans on the Grant of an Annuity — 
of Special Terms introduced by a Mortgagor — of Mortgages for Costs — of 
Mortgages with a Power of Sale — and of Defective Conveyances by way of 
Mortgage. 

§ 2. contains a General View of the Rights of Mortgagor and Mortgagee ; and 
treats of the Nature of an Equity of Redemption — of the Mortgagor and Mort- 
gagee in Possession — of the Tender of the Mortgage Money — and of the 
Assignment of a Mortgage. 

§ 3. explains the Doctrines of the Court of Chancery as to Proceedings for 
Redemption. 

§ 4. treats of the Remedies of a Mortgagee by Foreclosure and Sale. 

§ 5. treats of the Parties to Bills for Redemption and Foreclosure. 

§ 6. treats of Time as a Bar ; and of the Statute of Limitations. 

§ 7. treats of the Doctrine as to tacking one Security or Debt to another — 
of the Priority of Incumbrances, and the Circumstances which may disturb their 
natural order. 

§ 8. treats of Notice, Express and Constructive — and of Fraud and Negli- 
gence as affecting Priorities. 

§ 9. treats of Mortgages of Stock and other Personal Chattels — and of 
Pledges of Chattels. 

§ 10, treats of Equitable Mortgages and Liens, and of Liens generally. 

T 4 
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essential. Grotius, in a passage where he has brought to- 
gether the different senses in which the word Equity is em- 
ployed, enumerates among these, jus aliquod civile proprius 
ad jus naturale accedenSy idque respectu alterius juris quod 
paulo lonffius recedere videtur^ ut jus prcBtorium et qucedam 
jurisprudenti(B interpretationes,^ The peculiarity of English 
jurisprudence is, that the administration of this more equit- 
able system of laws is committed to a special court, instead of 
being intrusted to the same judges who administer the stricter 
system. 

But if we take Equity in that sense which Grotius con- 
siders properly to belong to it, — as virtus voluntatis correctrix 
efus in quo lex propter universalitatem deficit^ — it cannot be 
said that to the exercise of such an Equity the Courts of 
Common Law at the present day are in any way strangers. 
On the contrary, they constantly exercise, and, with the 
occasional aid of legislative interference, have long exercised. 



§ 11. treats of the Mode in which the Account is to be taken between a 
Mortgagor and Mortgagee, particularly where the Mortgagor is in Possession ; 
and of Costs. Lastly » 

§ 12. treats of the Fund out of which Mortgage Debts and Charges are 
generally to be paid — of the Exoneration of the Primary Fund — of the marshal- 
ling of Assets and Securities, including the General Doctrine as to the marshal- 
ling of Assets in favour of Creditors and Legatees — and of Contribution. 

Ch. iX. treats of Equitable Interests arising from the Assignment of Choses 
in Action, Possibilities, and Contingent Interests — of the Assignment of such 
Interests, and of Rights of Action — and of Maintenance. 

Ch. X. treats of the Transfer of Equitable Estates and Interests, and Con- 
tingent Interests, and Possibilities, by Conveyance and Assignment, and Decla- 
ration of Trust — and of Contracts and Promises as regards such Interests, and 
of the Effect of Want of Consideration. It contains four sections : — 

§ 1. treats of Conveyances and Assignments of Equitable Interests for Va. 
1 uable Consideration. 

§ 2. treats of Voluntary Conveyances, Assignments, and Transfers of Equit- 
able Estates and Interests in Property capable of being conveyed or transferred 
at law. 

§ S. treats of Voluntary Contracts as affecting Equitable Estates and In- 
terests. Lastly, 

§ 4. treats of Voluntary Assignments of Choses in Action, and of Contin- 
gent Interests and Possibilities in Personal Chattels. Finally, 

Ch. XL treats of the Duties and Liabilities of Trustees^ and of some other 
Matters connected with their Office. 

* De .Squitate, i. § 2. ; Story, Eq. Jur. i 8. 
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this species of corrective interference with the positive rules 
of the system of law administered by them. We will illus- 
trate our position by a few examples from a work to which 
Mr. Spence^ on more than one occasion, expresses his obliga- 
tions, — Mr. Warren's Introduction to Law Studies. First, 
then, in actions for the breach of an agreement, the Courts 
of Common Law will direct the jury to assess the real 
damage sustained by the breach, although the parties, '^in 
terms than which it is difficult to imagine any more precise 
or explicit," declare that a sum named in the agreement 
shall be taken as the measure of such damage ^ ; that is, 
these Courts substitute for the written agreement of the parties 
another one, which they consider a^ expressing their true 
intention. 

Again, in the case of Fixtures, the Courts of Law have 
gradually introduced and established a number of privileges 
in derogation of the old principles of the Common Law, 
whose strict rules, originating in another state of society, 
were found incompatible with the notions of property subse- 
quently entertained, — thus mitigating the rigour of laws 
which they did not venture absolutely to abandon.^ 

Again, " the Courts of Law are in the daily exercise of a 
very extensive and salutary jurisdiction, Felieving suitors from 
the oppressive strictness of technical rules." They will " set 
aside warrants of attorney and other securities, judgments 
and executions, and indeed all sorts of formally regular pro- 
ceedings, if against good faith. Over arbitrations, annuity 
deeds, mortgage deeds, and replevin bonds, their power, de- 
rived from various statutes, is unlimited, the statutes direct- 
ing that * they may give such relief as seems to them agreeable 
to nature and reason.^^^^ Lastly, the Court of Queen's Bench, 
by the writ of mandamus, will enforce the performance of 
public rights and duties, or of private rights, in many cases, 
when withheld by a public officer*; and any of the three 
Courts at Westminster will interfere hy prohibition to restrain 

» Kemble v, Farren, 6 Bingh. 181.; Warren, 300. 2nd ed. 

« Amos and Ferrard on Fixtures, Introd. pp. xix. xx. ; Warren, S02. 

» Waxren, SI 5. * lb. 316, 
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any other Courts from proceeding in a matter over which 
they have no jurisdiction ; or^ having jurisdiction^ have at- 
tempted to proceed according to rules diflfering from those 
which ought to be observed; or to restrain anj Inferior 
Court from so exercising its jurisdiction as to defeat a legal 
right. ^ 

In all these cases, — and instances might be multiplied, — • 
the Courts of Law exercise an equitable jurisdiction. 

But although the Courts of Law thus recognise equitable 
prindiplesy and exercise an equitable jurisdiction, there is a 
vast variety of cases in which their machinery does not enable 
them to exercise that jurisdiction well : and these are the 
cases which fall under the cognisance and require the inter- 
ference of the Courts of Equity at the present day. We 
shall more clearly see, in the course of this article, in what 
classes of cases this deficiency of power in the Courts of 
Common Law exists. It appears to arise from three prin- 
cipal sources : Ist, the form in which the plaintiff is required 
to state his case ; 2dly, the nature of the evidence which alone 
can be obtained to prove it ; and 3rdly, the nature of the 
relief which alone can be granted.'^ 

1st. The proceedings at Common Law are founded upon 
writs, which, although well adapted for bringing distinctly 
forwards any single claim or a cause of complaint by one 
person or set of persons against another, are not applicable 
to cases where there are a number of persons having different 
interests in the same subject-matter, whose claims require 
to be mutually ascertained and- settled ; and which, being 
framed according to prescribed forms, are not so easily 
moulded so as to apply to any new species of grievance. 
Now, as the form of complaint of necessity was that of the 
decision, 

" The judgments of the Courts of Law,'* says Mr. Spence, " fol- 
lowing the writ on which the action was founded, were uniform, 
simple, and invariable, according to the nature of the action ; as, 
that the said William recover seizin, or his term of years, or his 

^ Warren, 317. 
' See, on this subject, Mr. Spence^ part II. b. iv. c. 7. ; I. 704. 
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damages (specifying the sum), by reason of the noa-perfonning the 
alleged promises and undertakings. • . • The Court of Chancery, 
not being tied to forms, was able to modify the relief given by its 
decrees, — to answer all the particular exigencies of the case fully 
and circumstantially, — to make binding and authoritative de- 
clarations concerning the rights alleged, — to direct many things 
to be mutually done and suffered, — and to trace out the conduct 
to be respectively observed by the several parties to the suit ; the 
parties being frequently very numerous and sustaining various 
relations, some of those who were named as defendants having 
perhaps the like interest and object as the plaintiff: while, if it 
appeared that one order alone would not be sufficient, or if further 
inquiry was needed before eomplete justice could be administered, 
the court ' could make the necessary inquiries by its own officers,' 
and ^ retain the cause, till, by means of successive orders, all the 
ends of justice in reference to all parties interested were effectually 
carried out.'" ^ 

2dly. There is no method at law of examining the parties 
to a cause, so as to make their evidence available to each 
other. We speak of the Superior Courts. 

3rdly. The Courts of Common Law give relief in a very 
lai^e class of cases only by the way of damages ; they exer- 
cise no preventive jurisdiction cls between private persons^ and 
but a very limited mandatory jurisdiction. For instance, I 
cannot stop my tenant by an action at law from pulling 
down my hoose^ or cutting down my trees ; I can only recover 
against him compensation for the damage which he has done 
me, if he is able to pay it. Again, I can recover at law 
from a wrongful clainiant the land previously mine ; but I 
cannot oblige him to give me the land which he has con- 
tracted to sell, if he refuses to perform his contract ; I must 
be contented with damages for its breach, — a remedy which 
it will be obvious must often be wholly unsatisfactory. 
Now, for all these deficiencies in the system of procedure 
at Common Law^ that established in the Courts of Equity 
affords a remedy. Therefore it is, and therefore alone, at 
the present day, that the existence of the Courts of Equity 
as a part of English jurisprudence is indispensable. For at 
the present day it cannot be doubted but that the judges 

' Spence, i. 390. 
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of the Common Law Courts, if they were required to take 
cognisance of the questions brought before the Courts of 
Equity, would decide them on equitable principles. But in 
saying this we cannot apply the same observation to our 
past history. When the jurisdiction of the Courts of Equity 
grew up in England, this ready acquiescence on the part of 
the Courts of Law in equitable principles, in those cases 
where their own forms did not allow of their application, 
was by no means to be assumed. 

Mr. Spence has distinctly shown, by his investigations 
into the earlier history of our legal institutions, in how many 
cases this was not so formerly ; how large a branch of equit- 
able jurisdiction was originally assumed because the doc- 
trines of the Common Law upon the subject were essentially 
contrary to Equity. For the present we will follow him in 
his delineation of the sources from which the twofold system 
of procedure was derived. 

It is a curious circumstance, to which Mr. Spence has, 
we believe, been the first who has distinctly invited attention, 
that the origin of this diversity seems traceable to the adop- 
tion in the Common Law Courts of the system of pleading 
in use under the Roman Law before the time of the Emperor 
ConstantineM while in the Court of Chancery the pleadings 
more nearly resemble the pleading system in use under the 
same law after that time.* We could desire some further light 
even than that which Mr. Spence has been able to throw 

' See Spence, i. 217. 717.» where the abolition is attributed to Diocletian, but 
apparently by mistake, the former passage having stated the date to be a. d. 352. 

* It has been customary to look upon the ancient praetorian jurisdiction as the 
source of the system of proceeding practised in the Court of Chancery. To exhibit 
it as rather the true source of the Common Law procedure is so much a novelty, 
that Mr. Spence has considered it necessary to make a species of apology for the 
heresy of departing from the opinion which numbers so many names illustrious 
among English lawyers, as its supporters. But, as he truly observes, « recent 
researches in England and on the Continent of Europe, particularly in Ger- 
many, have given to those of the present age advantages which may be made 
use of without detracting from the general accuracy and distinguished merits of 
the imposing and venerated authorities with which the modern inquirer may, on 
matters of antiquity, occasionally come in collision.** (i. 207. note (^d),) The ob- 
servation will hold good to other studies than the one to which it is applied by 
Mr. Spence. 
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upon 80 remarkable a circumstance as the adoption by our 
Courts of Common Law of the system of Koman procedure, 
not in the form into which it had been ultimately brought in 
the last years of the Koman sway, but in the form in use 
in. an earlier period. But the coincidences pointed out by 
Mr. Spence, between the ancient Roman system of pleadings 
and that which grew up in England in the King's Court 
at Westminster, after the Norman Conquest, are so nu- 
merous that it is difficult to resist the supposition of the one 
system having been copied from the other, — startling as the 
position must appear to those who have been accustomed to 
contemplate the English system of pleading, and the charac- 
teristic doctrines of the Common Law, as of purely indi- 
genous growth, the outpourings of the ^^ well undefiled of 
English" legal ingenuity. Can it be that in that decay of 
the imperial power in the West, which ensued shortly after 
the time of Constantino, his edict was disobeyed ; so that 
the old forms of proceeding, sanctioned by long custom, 
continued to prevail, and found their way into England 
with the Norman Conquest: or how otherwise came it to 
pass that the newer form of procedure gave way to a form 
which it had itself supplanted ? The history of the com- 
parative jurisprudence of the nations which conquered the 
Western Empire may perhaps afford the means of answering 
this question with certainty. The case of Scotland seems 
confirmatory of the supposition that the old form of pro- 
cedure was adopted by the invading Germanic tribes, because 
it had always continued to be the form habitually used 
among the Roman provincials. For there too a system 
similar to the one introduced into England by the Normans 
seems to have prevailed, until experience of its inadequate- 
ness for the complete administration of justice led, about 
two centuries since, to the adoption of a new system, in 
which, by substituting a summons in the place of a writ and 
abolishing the technical niceties of the ancient pleadings, 
, the Courts of Law were enabled to administer in some 
degree the measure of justice which the growing wants of 
society required.^ But to return to the coincidence between 

' Spence, i. 707. note (c?). 
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the ancient Roman and the English Common Law form of 
procedure. By both laws all civil proceedings were pro- 
secuted in one technical mode called an action^ and these ac^ 
tions were classified in a like manner into real, personal, 
and mixed.^ Bj both laws^ the action commenced by the 
issue of a document called in the Civil Law prcBceptumy in 
the English the wriiy which the plaintiff could obtain bj 
application to an office where a roister of the ordinary forms 
of these documents was kept, under the superintendence, at 
Bome of the prastor, in England of the chancellor.^ Under 
both laws this prtBceptum or writ alone gave jurisdiction to 
the judges, and defined its limits.^ That strictness as to 
form which has always marked the English action, was 
characteristic also of the Roman.® A variance between the 
contract stated in the pleadings and the contract proved was 
as fatal at Rome as subsequently in England; and, as in 
England the writ was required to be founded on some prin- 
ciple of law which gave the right on which the action was 
brought, so at Rome it was originally necessary to designate 
the cause of action by some name recognised by tfie law. * 
The similarity which may foe traced in the action, shows 
itself also in the defence, whidi was made by means of 
exceptiones or pleas. The exception like the plea^ might be 
either dilatory^ i. e. might tend only to defer the action or 
dispute the plaintiff's capacity to sue ; or peremptory, i. e. 
might deny the right of action altogether. Under the 
Roman law, the plea might be met by a replication the 
replicatio by a duplication and that by a iriplicatio, and so 
on, answering to the replication, rejoinder, and surrejoinder 
of the English law^; all these proceedings being successively 
entered at the foot of the original praceptum, and con- 
stituting together the formula^ or, in English, the record.^ 
Thus did the parties proceed "until the matter to be decided 



> Spence, 208. 223. • lb. 210. 227. 

' That is, after the substitution, at Rome, of the proceeding by formula for the 
still older legal actio ; which, however, happened before the time of Cicerow 
* Spcaice, i. 210. 227. » lb. 211. • lb. L 211. 226. 

' lb. 217. 229. • lb. 216. 
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was brought to a point,'* when, as we say, the cause was at 
issue, or, as the Romans said, there was Utis contestatio ^ ; the 
defendant, if he failed in taking the required step, being sub- 
ject under the Roman, as under the Common Law, to have 
judgment go against him by default.^ Up to this point, the 
cause had been at Rome before the prsetor, as in England 
before the Court ; afterwards it proceeded, at Rome, before 
the dehgati judices or recuperatoreSy who were selected by 
the jpratoT or prtBses of the province from the assembled pro- 
prietors, as the English sheriff chose the jury, and, like the 
jury, were liable to be challenged by the litigant parties.' 
Here, however, there is the difference, that the Roman 
judices determined both law and fact, though, if they pleased, 
they might refer a doubtful point of law to the praetor*, 
while the English jury was restricted to the determination 
of the fact, being indeed ori^nally, as was shown in an 
article from the pen of Mr. Starkie, published in an early 
Number |of this Review*, and cited by Mr. Spenoe, in an 
interesting note upon the history of trial by jury^ them- 
selves the witnesses by whose personal knowledge the ques- 
tion of fact was to be decided ; while on the other hand the 
questions of law were disposed of by the Court, either upon 
demurrer in the course of the earlier proceedings, ot by the 
judge under whose direction the trial took place. ^ 

The points of resemblance between the mode of proceeding 
under the Common Law of England, and that recognised by 
the Roman Law, are, however, by no means confined to those 
above enumerated.® 

The important principle, in actions for the detention of a 
specific chattel, — of giving a remedy by damages for the de- 
tention, instead of ordering the recovery of the thing itself, — 
is common to both laws.* Li both we find the doctrine that 
no action lay by the purchaser of land for the land itself, on 
a contract for the sale of it, unless possession had been 

^ Spence, i. 217. • lb. 282. .» lb. 67. 217. 

♦ lb. 251. • L. R, No. vi. • Spence, i. 12d. 

' Mr. Spenoe points oat some further differences between the fiNroiula and 
record, i. p. 251. 

• Spence, L 234. » lb. 211.^ 
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delivered.* We find in Bracton the remedy given by the 
civil law, called the interdictum unde vi, by which a person 
ejected from his possessions by force might obtain a restoration 
of possession, and damages, stated by Bracton as actio sive 
interdictum unde vi,^ 

Lastly, when the English lawyers began to find, as their 
brethren in Rome had found long before, that it was neces- 
sary to give greater pliability to their forms of procedure, in 
order to meet the exigencies of suitors ; the two methods of 
effecting this object which they devised, have both precedents 
in the Roman jurisprudence. These methods were the 
adoption of legal fictions ^ and the introduction of actions on 
the case"*, — an almost literal translation of the Roman actio in 
factum^ — which the prastor was empowered to grant according 
to his discretion, to meet the equity of the circumstances ; as 
the English judges afterwards had to determine to what mat- 
ters their newly introduced forms of action should be per- 
mitted to extend. 

But while, in the Common Law Courts, there was thus 
gradually realised a somewhat imperfect copy of the ancient 
system of procedure which grew up under the superintend- 
ence of the praetors at Rome*, the more modem system 
which the emperors had substituted in its place, modified, as 
we conceive, in some degree by the practice of the ecclesias- 
tical courts, led to the establishment in England of a court 
employing a mode of procedure fitted to supply the defi- 
ciencies which gradually became manifest in the system 
adopted at the Common Law. Mr. Spence has traced, witji 
much care, the steps by which this court attained a recog- 
nised authority in England. 

Even under our Anglo-Saxon kings, we find mention of 

* Spence, i. 1 38. 220. This doctrine qualifies the equitable maxim, found 
both in Glanville and Bracton, and by them taken from the Digest : ** Emptor 
tenetur Venditor! ad pretium. Et Venditor tenetur e converso Emptori ad 
ipsam rem tradendam.** See also the instances given by Mr. Spence, of passages 
in Bracton, quoted verbatim from the Digest, as the Common Law of England 
in the time of Henry II. 

• Spence, i. 220. » lb. 143. 213. 233. * 13 Ed. 1. c.24. 

^ For an enumeration of the principal points in which the English Common 
Law form of procedure fell short of the Roman, see Spence, i. 323, 324. 
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two councils composed of persons designated as proceres or 
optimates; the one in constant attendance upon the sovereign, 
the other assembled from time to time to give advice upon 
the more important aflSurs of the state.* Both of these coun- 
cils seem to have exercised a contentious jurisdiction. Causes 
between the sovereign and his thanes were heard there ; ap- 
plications were addressed there for relief in causes which were 
not provided for by the ordinary law, or where the case in- 
volved special considerations requiring the application of the 
doctrines of equity \ or, where it concerned the stranger, the 
defenceless, or the poor. A great change took place under 
the Norman sovereigns in respect to the ordinary administra- 
tion of justice. For the shire and hundred courts, presided over 
by the earl or count, and the bishop S the authority of the 
King's Court was gradually substituted, out of which arose, in 
process of time, the two great courts, — of the King's Bench to 
decide questions where the sovereign was interested, and the 
Common Pleas to entertain those between one subject and 
another, a progress which Mr. Spence traces with much care.* 
In these courts, or rather in the King's Court, before the 
division into the King's Bench and Common Pleas took 
place, that system of pleading, of which we have endeavoured 
to trace the origin, was introduced. It was a system 
altogether unknown to the old Anglo-Saxon jurisprudence, 
under which the " party commenced his suit as and when he 
pleased himself, without the interference of any magistrate, 
summoned his adversary to appear and answer the claim to 
be advanced against him, and stated his ground of complaint 
in his own way, without being tied to forms."^ But, notwith- 
standing the introduction of the King's Court, the two councils 
of the baroDs of the realm, — the great council summoned 
generally four times a year, and the select privy council, which 
included all the principal judicial officers, and met continually 
in different rooms of the palace ® for the dispatch of business, 
— still exercised, as under the Saxon kings, a superin- 

1 Spence, i. 72. et seq, • lb. 77, 78. * lb. 59. 69. 

* Vol. i b. U. chaps. 2. and 3. * Spence, i. 62. 

* As the Painted Chambers, the Whitehall, the Chamber Marcolf, the Star 
Chamber, the Chancery. Spence, i. 329* 

VOL. XI. Z 
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tending judicial authority. To the select council, as was 
natural, from its more permanent character, the greater share 
of this kind of business fell. Here were addressed applica* 
tions of all sorts for relief, to be granted by the grace of the 
sovereign, from wrongs which, either the ordinary courts 
could not, or it was feared that they would not redress. If a 
great man threw impediments in the way of a fair trial ; if a 
Court of Special Jurisdiction, such as the Courts of Wales or 
Ireland, committed an act of injustice ; if a foreigner was 
about to quit the country without paying his debts; if a case 
arose of fraud or dishonesty, such as the ordinary courts 
seemed inadequate to dispose of, here the suitor came for 
redress, petitioning " For God and in sake of charity," — here 
the best means were excogitated of giving him relief. ^ The 
law made in 1247, 31 Henry 3., by which the ecclesiastical 
courts were deprived of aU jurisdiction over cases of breach 
of faith, or trust, arising between laymen, naturally led to an 
increased resort to the select council. ^ So extensive, indeed, 
was the judicial authority exercised by this body — a juris- 
diction which it continued to some extent to exercise even 
after the delegation of part of its functions to the chancellor, 
— that its interference with the ordinary course of justice was 
on divers occasions complained of by the barons, who some* 
times, as a remedy, claimed to have a voice in the appoint- 
ment of the chancellor, judges, and other great officers, who 
were ex-officio members of it, and, in the 8 of Henry 6., 
obtained a promise that all bills forwarded to the council, 
embracing matters determinable at Common Law, should be 
sent there to be determined, unless there were too much 
might on one side, or other cause reasonable, moving the 
council to retain them: such, e. ^., as the loss of deeds 
during civil convulsions, — a case for which the 5 Bich. 2. 
Stat. i. c. 8. expressly declares that the king and his council 
should provide such remedy as was just. * 

Now, over this select council the chancellor seems, from 
an early period in the history of our Norman kings, to have 
generally presided, or at all events to have been the principal 
actor in the judicial business upon which it had to decide. 

1 Spence, i. 330, 331. • lb, 119. 331. » lb. 332. 
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** The panegyricB,'' says Mr. Spence, " composed in honour 
of the famous Thomas k Becket, chancellor of Henry II., 
by Fitz Stephens ; and of the Bishop of Ely, chancellor of 
Richard I. A.D. 1189, by Nigel de Weteken, refer to each 
in the following terms: — 

" * Hie est qui regni leges cancellar^ iniquas 
Et mandata priu' principis asqua facit ; ' 

while, as to the latter, it is added : 

^ * Si quid obest populo vel moribus est inimicum, 
Quicquid id est, per eum desinit esse nooens.' " 

And " Matthew Paris incidentally mentioning Radulphus 
de Neville, Bishop of Chichester, who was chancellor to 
Henry IH. says, * Qui erat regis fidelissimus cancellarius, 
et inconcussa columen veritatis, singulis sua jura pnecipud 
pauperlbus, justa reddens et indilatfe."* 

In the reign of Edward I. we find certain of the petitions 
addressed to that monarch, referred by him to the chancellor 
and the master of the rolls, or to the chancellor or master 
of the rolls alone, by writ under the privy seal, directing 
them to give such remedy as should be consonant honestati, 
or as ought to be given " de jure et gratis cancellariS-"* The 
practice appears to have been no novelty, and it doubtless 
gained ground. In the reign of Edward II. Mr. Spence 
considers the Court of Chancery to have become a recognised 
organ for the administration of justice in cases requiring 
extraordinary remedies ^ ; and so completely had it acquired 
this character in the time of Edward III., that that monarch, 
in the twenty-second year of his reign, by e^ general ordinance, 
referred all such matters as were of grace to the lord chan- 
cellor or lord keeper of the privy seal, to be by them dis- 
patched ^ a practice which appears to have been followed 
without hesitation by his successors. 

From this time the petitions which had been addressed to 
the king in council, seem to have been generally addressed 
to the chancellors, who thereupon caused a writ to be issued 
in the name of the king, by which the party complained 

I Spence, i. 335, ■ lb. 336. ■ lb. 337. 
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against was summoned to appear before the Court of Chan- 
cery, to answer the complaint and abide by the order of the 
Court, as has been done when petitions were addressed to 
the king in council.^ These petitions retained the same 
freedom from any prescribed form which had always belonged 
to them, and which had distinguished the Saxon plaint. In 
accordance with the regulations of the later Roman juris- 
prudence, juris formulxB aucupatione syllabarum insidiantes 
.... radicitus ampulabantur,^ These chancellors re- 
tained the practice customary with the select council, of 
examining the defendant upon oath as to the charges brought 
against him. And the principles upon which this jurisdic- 
tion was exercised were as broad as the access to it was 
unshackled. The instructions of Edward IV. to Robert Kirk- 
ham, on delivering to him the great seal, enjoin upon him to 
decide "according to equity and good conscience, taking advice 
of the king's justices in cases of difficulty."' 

The applications addressed to a judge, exercising a juris- 
diction of the nature of that just described, relate, as may 
readily be imagined, to wrongs of every description, for which 
the suitor considered that he could obtain more effectual 
redress by this means than by any other. It appears indeed 
from the records of the Court published by the Record Com- 
missioners, that the bills filed in the earlier period after it 
had come into full operation, related principally to matters 
for which redress of some sort might have been obtained in 
the ordinary Courts, provided the law could have taken its 
course, — to outrages, assaults, trespasses, dissensions, forcible 
entries, riotous proceedings, illegal seizures, and retentions 
of property*: — offences, to the frequency of which in the 
troubled tunes of Richard 11. the repeated attempts made 

"•* Spence, i. 330. Tlie story of the invention of this writ by Master John 
Waltham, who was master of the rolls and keeper of the great seal under 
Richard II., seems clearly unfounded. The Parliament roll of 14 Ed. 3. 
mentions the writ of subpoena as in daily use in Chancery. An entry in the 
Close Rolls of 37 Ed. 3. shows that the mandate was in the terms stated 
above. Spence, i. 338. notes (c) and (d). 

• See Coke, ii. 57, 58. ; Spence, i. 217. 

» Rol. Claus. 7 Ed. 4. ; Spence^ i. 339. * Spence, i. 385. 
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by the legislature to secure their repression bear the most 
conyinciDg testimony. * 

" In the bills so recorded," sajrs Mr. Spence, " sometimes the 
plaintiffs ask for a restoration of the property taken, sometimes, as 
in the case of trespass and assaults, for due correction, and for a 
recompense for the injury sustained. * Sometimes they seek that 
the defendant may give security to keep the peace, with the 
view of obtaining protection for the person or for the property,, 
or to prevent the course of justice from being obstructed, or for 

each of such objects.' Some of these bills simply allege that 

the Common Law cannot help. Frequently the plaintiffs allege 
their inability to obtain any remedy at Common Law, by reason of 
maintenance, or combination and confederacy, their own poverty, 
and the riches of their adversary, or illness, great age and 
feebleness, and similar reasons : at other times by reason of the 
defendant being aided or supported by the sheriff or some person 
holding office, so that in their particular case the arms of the law 
were powerless. Many of these bills, on similar allegations, call 
upon the Chancellor to remove causes to the Court of Chancery 
from the Sheriffs' Court and others Inferior Courts by the ancient 
writs of habeas corpus cum causa, or of Certioraru Frequently 
the ground of the application is the apprehension that the de- 
fendant's influence with any jury that may be summoned will 
prevent justice being attained. The ground of some of the bills 
is that the plaintiff is a stranger and unable to procure bail, or 'a 
foreigner.' In short, it was considered, especially * by the humbler 
classes, and those who were oppressed, that in the Chancellor there 
resides a general power of affording redress for every kind< of 
injury and injustice, whether the law provided a remedy or not, if 
for any reason the applicant could not, or apprehended he could 
not, obtain redress by the ordinary course of the law.* In the . 
case of Courts of inferior local jurisdiction an allegation that the 
plaintiff was not prepared with his evidences, and therefore likely 
to have a verdict against him, seems to have been, sufficient to 
induce the Court of Chancery to remove a cause.' " * 

The exercise of jurisdiction in cases of the nature above 

^ Spence, i. 842, 343. 

' See Goddard and Remington, i. 59., where the defendant had entered the 
plaintiflTs house, and ravished his maid servant. 

' There is one bill to restrain the defendant by oath from exercising the arts 
of witchcraft 

* Spence, i. 686. » lb. 687. 
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mentioned^ appears^ by the entries in the registrar's books, 
to have continued down to the time of' Charles I., till, by 
the gradual progress of civilisation during the peaceful reigns 
of Elizabeth and James I., the authority of the Courts of 
Law received a more complete practical recognition; and 
until these Courts, following in the wake of the Court of 
Chancery, had become habituated to give compensation in many 
cases where foimerly they had contented themselves with 
inflicting punishment.^ Then it was gradually abandoned 
by the chancellors, as the necessity for its exercise ceased.^ 

A similar process went on in other cases, where the wrong 
complained of was more strictly of a civil nature. They are 
enumerated by Mr. Spence in his interesting and instructive 
chapters upon the obsolete jurisdiction of the Court of Chan- 
cery, from which the account given above of its interference 
in criminal matters is taken. For instance, we find bills 
brought with the view of procuring a fair trial at law of the 
title to land, by the aid of directions respecting the conduct 
of the parties to the suit to be given by the Court of Chan- 
cery, each as obliging them to admit in an action of eject- 
ment the entry and ouster, upon which the right to sue at law 
in this convenient form of action depended.* Or they allege 
the existence of a contract entered into out of England^ 
upon which no action would lie at law, it being necessary to 
allege a place where the contract was made within the juris- 
diction of the Court in the form of action there provided.* — 
Or the wrong complained of related to some implied obliga-» 
tion, or executory promise, — as e. g. a breach of promise of 
marriage, — for which before the time of Edward IV. it seems 
no action could be brought at law. * — Or the bills state cir- 
cumstances showing that a fair trial could not be obtained 
in the county where the action would be brought at law, and 
pray that the venue may be changed, or the cause be tried 
again in another county^ or the trial deferred until proper 
measures are taken to insure its fairness.^ — Or they complain 
of the improper use of a form of proceeding allowed at law, 
as in a case " where the Court relieved a merchant of Venice 

1 Spence, i. 689. note (c). " lb 687—690. » lb. 693. 

* lb. 694. » lb. 696. • lb. 697. 
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from the consequence of the defendant having waged his 
law, — t. e. discharged himself by his own oath and that of his 
co-jurors in an action for recovery of the money," which in 
his answer in Chancery he admitted that he received and had 
not repaid * — Or circumstances analogous to those which we 
have noticed, as leading to the interference of the Court in 
cases of a criminal nature, induced an application to its 
jurisdiction, as in the cases mentioned by Mr. Spence of bills 
to recover wages, and a bill by a tailor's widow to recover 
the amount due for clothes.' 

It is interesting to observe the groxmds on which the 
Courts of Equity appear to have gradually ceased to entertain 
such applications. In most of them it was, that the Courts 
of Law had so improved their procedure, as to be able to take 
cognisance of wrongs which before they left unredressed ; in 
others, that the practice of the Court of Chancery had come 
to the recognition at Common Law of principles previously 
disowned, or to the abandonment of practices previously 
tolerated there. Thus, when by the use of the legal fictions 
of an imaginary plaintiff ejected by an imaginary defendant, 
the title to any land in dispute, of the two persons through 
whom these feigned belligerents are mutually supposed to 
claim, became capable of being readily tried at law in an 
action of ejectment', the interference of the Court of Chan- 
cery, to secure the trial of title by this form of action, ceased 
to be required. When the Courts of Law permitted a con- 
tract, entered into at Calcutta, to be stated to have taken 
place at Calcutta, or elsewhere, videlicet in the ward of Cheap, 
in the county of Middlesex, and refused to allow the videlicet 
to be called in question, the locality where the contract was 
entered into no longer formed a ground for applying to the 
Court of Equity.* When, under the advice of the learned 
Fiurfax, in the reign of Edward IV., by the extended use of 
the form of action called assumpsit^ founded upon a promise 
implied in law, equitable obligations became capable of being 

1 Spence, i temp. Hen. VII. • lb. 694. 

• An improvement said to have been introduced by Lord Cliancellor I. Hollo 
in the time of Charles II. Spence, i. 233. 
4 Spence, i. 699. 
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enforced at law, the Courts of Equity were relieved from the 
necessity of entertaining suits merely because they related 
to such obligations ; though down to the reign of Charles I., 
they were still obliged to interfere to compel a debtor to 
reimburse his surety, who had paid his debt, in every 
case where the surety had not a formal counter-security from 
the principal^, because, down to this time, the. Courts of Law 
would not imply a promise on the part of the principal 
to reimburse the surety. So long was it before they became 
thoroughly embued with equitable doctrines in regard to im- 
plied obligations. Lastly, when the Courts of Law would 
entertain applications for a change of venue, or a new trials 
the decision of such matters was naturally left to them.* 

But, while the increased authority, the improved practice, 
or the more equitable doctrines of the Courts of Common Law 
thus deprived the Court of Chancery of some of the classes of 
suitors who had once thronged its doors, the increasing wants 
of society were bringing to it, in increasing numbers, applica- 
tions of another kind, where the call for the exercise of its 
jurisdiction depended upon some of those circumstances which 
have been already noticed as constituting the necessity for the 
exercise of that jurisdiction at the present day; and where, 
therefore, that jurisdiction continues to be exercised at the 
present time. Mr. Spence has considered these cases in what 
we may call a descending order, taking first the class of cases 
in which the Court of Chancery has interfered most exten- 
sively with the rights which are recognised at Common Law, 
and ending with those in which its action is auxiliary to 
the rights there recognised. And in this order we shall 
endeavour to bring before our readers the manifold subjects 
of equitable jurisdiction included in his work. 

We begin, therefore, with that numerous class of cases 
relating to matters of trust and confidence, being the one in 
which Mr. Spence considers the most violent invasion of the 
Common Law to have been effected. For here the Court of 
Chancery ** has introduced a right of enjoyment of property 
distinct from the legal right, and has made the legal right 

1 Ford o. I^obridge, Nelson C. R. 24. ; Spence, i. 695. * Spence, i. 699. 
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sabservient to this beneficial title to enjoyment."' To 
appreciate the nature and the importance of this invasion, we 
must, however, follow Mr* Spence into his exposition of the 
interests in property which might be acquired by the Com- 
mon Law, and the mode in which, according to that law, they 
might be transmitted. By the laws which appear to have 
prevailed among the Anglo-Saxons, land, the principal sort 
of property with which they had to deal, was capable of 
becoming the absolute property of the owner, who might 
convey it as he pleased, — might create in it limited interest, 
present or future, and subject or not to any condition or 
service he thought proper, — might entail it directly on any 
particular class of descendants or devise it by will.^ Land, 
thus circumstanced, was called allodial or loe^landy a name 
derived from the writings which generally accompanied the 
conveyance of it The power which tlie owner possessed 
answered nearly to the Dominium directum of the Roman 
law, though in some particulars it seems to have been still 
more unfettered.' But there was another species of property 
in land known to the Boman law as the Dominium utHe^ 
existing in land originally regarded as the public property, 
which amounted only to the right o( possession, subject to the 
discharge of any services, imposed on the occasion of the 
grant, from which no length of time could free the holders, 
and to the transfer of which the delivery of possession, made 
before witnesses, was indispensable.^ Large tracts of land 
were held, in the Boman provinces upon this title. Upon the 
frontiers of the empire the public domain was generally com- 
mitted to colonies of veterans on the condition of military 
service.* 

Now grants of land in terms appropriated by the Boman 
law to the gift of a possessory title only, and accompanied 
often by conditions of various natures, seem to have been 
common among the Anglo-Saxons, especially in the case of 
the royal domains.^ And a similar title seems to have been 
sometimes created in lands formerly allodial, by the voluntary 
commendation of them, by the owner, to some monastery or 

1 Spence, i. 431. « lb. 21—23. ■ lb. * lb. 31—33. » lb. 31. • lb. 44. 
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powerful indTvidual from whon he hoped to obtain protec- 
tion.^ So that it 18 said that in the time of Edward the 
Confessor there was scarcely any land which was not held of 
some lord.' But^ however this might then have been^ the ex- 
pression became a reality^ after the great seizures and re- 
grants of estates accompanying the Norman Conquest. '^ When 
Domesday was compiled^ all the land in the kingdom, not 
possessed by the diurch, was held by the king in demesne 
or of him directly, or mediately by comparatively few in- 
dividuals, on the condition, familiar to legal ears, as ' knight- 
service,' or * socage- tenure.'"* 

It was then that the consequences of the nature of this 
possessory tenure became fully perceptible. If delivery of 
possession is indispensable to the completion of a transfer, it 
follows that no transfers can be made by will : since a will ie 
inoperative till the death of the devisor has incapacitated him 
from making the requisite delivery, or, as it was called, "livery 
of seisin." The power of devising freehold estates in land 
was therefore lost, except in certain towns where the ancient 
Anglo-Saxon law remained in force ^ : a result which those 
in authority appear to have looked upon with satisfaction^ 
since it deprived men of the power of disinheriting their 
natural heirs, in their last moments, by grants to the church.^ 
But not only were devises prevented by this theory, it 
excluded also the power of creating estates of freehold to 
commence in futuro ; " for if livery had been made to the 
person who was to enjoy the future estate, which was the 
only livery that could be made, he would have had an estate 
immediately, which was against the intent:"^ a ^doctrine 
whence arose all the learning as to contingent remainders. 

" On the same principles," says Mr. Spence, " an estate in fee 
could not be made to shift from one to another by any cir- 
cumstance subsequent to its creation, as on the donee coming into 
possession of another estate ; nor could a new and distinct estate 

1 Spence, I 48. « lb. "lb. 9S. 

* Spence, i. 136. To leasehold interests in land these doctrines did not apply ; 
but other restrictions, which will bc afterwards noticed, existed to check the 
power of dealing with them at Common Law. 

^ i. 136. citing GlanvUle, vii. c. 15. ■ Spence, i. \56. 
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be made to spring up at a fotuf e period independently of anj 
other estate ; nor eould a power or authority be reserved to the 
grantor, or be given to any other person, to limit an estate or create 
any charge upon it, in derogation of the estates created by the 
original conveyance, not even by a fresh livery of seisin ; for by 
the original livery all the estate had passed out of the conveying 
party, and there was therefore nothing remaining in him out of 
which any livery he might afterwards make could operate;'' in 
other words, he had nothing to deliver, and therefore could give no 
interest since he could make no livery." 

It will easily be conceived how much such a doctrine must 
have interfered with the wishes of the owners of land in an 
age and country in which the practice of creating a variety 
of limited interests* called estates tail in lands, was common. 
They did not, indeed, apply to personal property^ or to 
estates for a fixed term of years in lands. This kind of pro- 
perty a man might at all times after the Conquest, as before, 
dispose of by his will, subject only to the provision that if he 
left children, one third should go to them, and if he left a 
wife, another third, or if he had no child, the half should go 
to her, — a rule which continued as a local custom in York, 
Wales, and London, to the beginning of the last century, 
when it was abolished by Act of Parliament.^ But though he 
could devise away his personalty, he could not, at Common 
Law, create in it any future interest in expectancy : the 
whole vested in the first taker.^ For such purposes, as well 
as for the more free power of deaUng with freehold, it was 
necessary to have recourse to the aid of the Court of Chan- 
cery, and the system which grew up under its authority, and 
which we must shortly endeavour to explain* 

From the time of Augustus, trusts, ^efez commissa, had been 
allowed to be created at Borne by will, uid authority had 
been given to the praetor to enforce them by an application 
addressed to him, not by means of ^^formulxB which could not 
be adapted to such cases, but by libel, or by way of informa- 
tion, and without the formalities, either as regards the plead- 
ings or the judgment," pursued in proceedings by way of 
action/ There were precedents, therefore, ready made to 

^ Spence, I 157. * lb. 188. 'lb. 195. * lb. 437. 



340 Spencers Jurisdiction of the Court of Chancery. 

the hands of the ecclesiastical chancellors^ to whom the dvil 
law was familiar, of dealings with prc^rty by way of trusts ; 
and from the time of Edward III. at least, the creation of 
trusts, or uses, as they were called, seems to have beenTCSorted 
to as a means of acquiring greater dominion over property 
than was exercisable by the methods of disposing of it re- 
cognised by the Common Law, — an end immediately attained 
by this contrivance, since " use was merely a direction as to 
how the legal tenant should stand seised." 

The length to which this article has extended forbids our 
following Mr. Spence, as we had proposed, through his 
instructive chapters on the growth of the system thus intro- 
duced, which spread so rapidly, that Judge Fenwick, in the 
reign of Henry VIII., could speak of the greatest part of the 
land in England as having been in feoffment to uses at the 
commencement of the reign of Henry V.' We must, there- 
fore, refer our readers to the original work for a description 
of the mode in which uses could be created^; of their distinc- 
tion into permanent and temporary, or active'; of the con- 
sideration required to support them*; of implied, resulting, 
and constructive uses ; of the effort of the Legislature to con- 
vert these equitable into legal estates by the well-known 
statute of Uses ^ ; of the effect of that statute, and of the 
speedy reappearance of uses under the name of trusts ^ in an 
improved form, when the Courts of Law, by deciding that 
there could be no use on a use under the statute, had opened, 
and, as we believe, designedly opened, the doors of the Court 
of Chancery to suitors to whom the Courts of Common Law 
could not have done justice if they had attempted to entertain 
their applications, for want of machinery fit for investigating 
and enforcing them. 

For the same reasons we must abstain from following Mr. 
Spence at any length into his account of those branches of 
the jurisdiction exercised by the Court of Chancery, which 
are naturally associated with and in part grow out of its 
jurisdiction over trusts, — viz. its jurisdiction over the adminis- 

, > Spence, i. 441. * lb. 449. ' lb. 

* lb. 450. 187. » lb. 451—453, • lb. 403. 491. 
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tration of the estates of testators and intestates S over chari- 
ties*, over the property of married women S over mortgages S 
over the persons and property of infants ^ of idiots, and 
of lunatics.® Still less can we examine his exposition of 
the general rules adopted by the Court, as to the construc- 
tion of those instruments under which the trusts calling for its 
interference generally arose, and the admission of evidence 
dehors the instrument to aid in its construction; — a subject 
which though it falls within the province assigned in our system 
of jurisprudence to the Coiirts of Common Law rather than 
to that peculiarly appropriated to the Courts of Equity, 
nevertheless is one with which the lawyer who practises in 
the latter Courts has continually to deal, and which Mr. 
Spence has therefore discussed at considerable length.^ 

Contenting ourselves, therefore, with observing, that in the 
greater number of these subjects the jurisdiction is traceable 
as far back as the time of Henry YI., and with drawing atten- 
tion to the account of the gradual establishment of the present 
doctrines of the Courts of Equity as to the property of mar- 
ried women, and as to mortgages, — an account peculiarly illus- 
trative of the nature of the authority exercised by the Courts 
of Equity, and the mode in which it has grown up, — we 
turn to the second of the great divisions, under which Mr. 
Spence has classified the cases in which the Court of Chan- 
cery exercises jurisdiction, — those relating to what he has 
called Equitable Rights as contradistinguished from Eguitable 
Estates, To this head belongs its well-known authority to 
give relief in cases of fraud, or of the violation of some prin- 
ciple of public policy ^ ; in cases of accident and extremity, 
under which are included those of penalties and forfeitures ® ; 
in cases of mistake ^^ ; and in other cases, such as that of a 
surety whom a creditor should sue, after having given time 
to the principal debtor without the assent of a surety ^^ or 
that or a person on whom a plurality of gifts has been be- 
stowed, with an intention, express or implied, that the one 

> Spence, L b. iii. c 10. « lb. c. 1 1. ■ lb. c. 12. * lb. c. 13. ■ lb. c. 14. 
• lb. c. 15. * lb. b. iii. c. 8. See vol. iL b. i. c. 6. § 7. as to Portions. 

■ Spence, i. part II. b.iii. c 16. § I. » lb. § 2. " lb. § 3. 

H lb. §4. 
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ehall be a substitute for the rest ^ ; where the exercise of the 
rights ezistiog at Common Law would have been repugnant 
to the principles of natural justice : — an authority for the 
employment of which precedents are to be found under each 
of the divisions above enumerated in the reigns of Henry YL 
or Edward IV. 

To this head, also, Mr. Spence refers. : L The cases where 
relief is given in Equity, although the principle on which the 
Court proceeds is recognised at Law, because from the nature 
of the mode of proceeding in the Common Law Courts, either 
no remedy is given there in the particular case^; or the 
remedy given is insufficient or inappropriate^; or, though 
appropriate, difficult of attainment ^ : IL Those cases where 
the Court has interfered '^ for the purpose of having a legal 
question properly and finally decided between the proper 
parties : " * and. III. Those cases where it has assumed a juris- 
diction analogous to a legal jurisdiction, viz. to enforce ob- 
ligations arising, on the principles of natural justice, out of 
certain relations in which the parties stand towards each 
other, but not yet recognised, or suffidently or effectually 
enforced by the Courts of Common Law.® Suits for the 
recovery of specific chattels, for the spedfic performance of 
agreements and duties, for taking accounts, for setting ot£ 
mutual debts and credits, for procuring the payment of 
tithes or of dower ; for the partition of estates ; for the set- 
ting out of boundaries ; bills to establish a general right ; bills 
of interpleader ; bills to enforce a contribution among persons 
liable to the same debt or duty ; and biUs relating to ques- 
tions between partners, are instances of the cases which fall 
under these heads. 

The protective and prohibitive jurisdiction exercised by 
the Court of Chancery by means of the writ of injunction, 
under its twofold divisions of special injunctions, t. e. injunc- 
tions to restrain the doing of particular acts ; and common 
injunctions, i. e. injunctions to restrain proceedings at Law 
until the defendant has met the ease made agidnst him in 

» Spence, L § 6S9. • lb. part Il.^b. ul c 17. • lb. c. 18. 4 lb. c. 19. 
^ Spence, i. b. iii. c. 20. ' Spence, i. b. iiL c. 21. 
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Equity ' ; and the assistant jurisdiction exercised by it, for 
the discoyery of fiusts cognisant only by the defendant, for 
the production of documents, and for the preservation of 
testimony ^ completes the long catalogue of subjects in which 
the jurisdiction of the Court of Chancery is at the present 
day habitually exercised* 

The same reason which has compelled us to curtail our 
notices of the earlier part of Mr. Spence's work, must prevent 
our doing more than calling the attention of our readers to 
the infcnmation collected by Mr. Spence, of the dates to which 
the exercise of these several heads of jurisdiction can be 
traced back in our legal history. For these as for many 
other interesting particulars connected with the early history 
of the Court, -—the opposition it encoimtered, the mode of 
enfcffcing its decrees, its judges, and its masters, — we must 
refer them to the work itself.' 

But there are two subjects, on which we are demrous of 
making a few remarks before we conclude. The first is 
the maxim so often cited, and so often misunderstood, that 
eqmtas sequitur legem ; the second is the question, so inte* 
resting to law reformers, whether it is or is not desirable to 
preserve the divided jurisdiction of Law and Equity, and 
under what conditions it would be practicable, if it is de^ 
sirable, to assimilate them. An eloquent passage in Black- 
stone, where the great commentator, in order to show how 
little the Courts of Equity could be accused, in modem 
times, of neglecting the rights of the parties brought before 

^ Spence, i. part II. b. iii e. 22. ' Jb. e. 23. 

' An extract given by Mr. Spence, cited also bj Lord Campbell, from a judg- 
ment of Archbishop Morton, in a case relating to the administration of assets, in 
the time of Henrj V I., may give some idea of the curious anecdotes interspersed 
through this part of the book. It appears that Finilux, counsel for the defendants, 
endeavoured to support a oollusive release of debt made by an executor, on the 
ground of his legal power ; on which the chancellor is reported to have said, 
" Sir, I know that the law is, or ought to be, according to the law of God ; and 
the law of God is that an executor who is evilly disposed shall not expend all 
the goods ; and this I know, that if he do so» and do not make amends if ha 
can, he 9kaU he damned in heUi" a theological ground for the interference of the 
Court which it must have been perplexing to an advocate to meet The arch- 
bishop, however, we must add, proceeded to give others of a more legal charac- 
ter. Spence, i. 570. 
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it at Common Law^ enumerates several cases where no 
relief was obtainable in the Courts of Equity, according to 
the doctrines recognised there, although the natural sense 
of justice made every one feel that there were hard cases 
calling fox redress, it has probably concluded to an erroneous 
view of the relation borne by the Courts of Equity to those 
of Common Law. But the history of the origin and growth 
of the jurisdiction of the Court of Chancery, as Mr. Spence 
h^s exhibited it, affords abundant proof, that the cases cited 
by Blackstone are in fact exceptions to the general course 
of proceeding in the Courts of Equity ; exceptions which 
the practice followed there at least from the .time of Queen 
Elizabeth, of calling for and adhering to precedents tended 
to confirm ; the practice itself having, as Mr. Spence con- 
siders, probably originated, or at least been greatly increased, 
by the deficiency of the laymen, who were then appointed 
chancellors, in that knowledge of the civil law, which had 
furnished the ecclesiastical chancellors with rules applicable 
to most of the cases brought before them.^ It was indeed a 
difficult task which the chancellors were called upon to 
perform, — that of reconciling with the maintenance of 
those principles of natural Equity, on which their remedial 
jurisdiction was founded, the respect justly due to the doctrine 
held in the ordinary Courts established for the administra- 
tion of justice throughout the kingdom. We can scarcely 
blame the judges in Equity, if they sometimes suffered their 
deference for these doctrines to interfere with the application 
of their own principles, and thus produced inconsistencies in 
their own system ; — if in administering an estate they allowed 
the creditor privileged at Common Law to be paid in 
priority to the creditor not so privileged out of such assets 
as might have been made available for his payment at 
Common Law; and confined their own equitable doctrine 
of the rateable payment of aU general creditors, without pre- 
ference, to cases where the assets distributed could be made 
available only by resorting to the Courts of Equity ; — if they 
refused to declare lands liable to the payment of* the 
simple contracts debts of the heir or devisee, or allowed the 

» Comp. pp. 315, 316. 712. 
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deyisee of a testator who had died indebted in a bond debt to 
be ia a better position than his heir.^ But we have onlj to 
consider the doctrines held in Equity as to mortgagees^ or the 
separate property of married women^ to satisfy ourselves that 
Lord Hardwicke's exposition of the maxim (Bquitas sequitur 
legem Is the true one ; viz. that " when the Court findrf the 
rules of law rights it will follow them ; bujt then it will also 
go beyond them." ^ It will follow them in matters of mere 
positive r^ulation^ in determining the course of descent of 
an estate^ or the time during which an equitable interest 
shall be allowed to be entailed^; but where the doctrines of 
the Common Law clashed with the principles admitted in the 
Courts of Equity^ it always did and still does habitually 
disr^ard them. Indeed, the relation of the two Courts to 
each other is more truly expressed by the converse of the 
famous maxim. The Courts of Common Law, more ge- 
nerally, admitted those views to be just, which, when first 
propounded by the Courts of Equity, they cavilled at or re- 
pudiated ; so that of the Law, as now administered by the joint 
action of those Courts and the Court of Equity, it can be 
&r more truly said, lex (eqmtatem secutus est, than that 
(Bquitas sequitur legem. 

Upon the question to what extent the present division of 
jurisdiction between the Courts of Law and those of Equity is 
desirable, and how, if otherwise, it can be removed, we cannot 
do better than present to our readers the judicious observa- 
tions of Mr. Spepce.* He says : — 

" Whatever may have been the origin of the existing distribu- 
tion of judicature in England^ it certainly is not now to be attri- 
buted to accident or caprice; it proceeds upon the adaptation of the 
means to the end. ,The cases proper for Courts constituted as 
are the Courts of Law are now clearly defined. Separate judges 
and a separate bar direct their attention to the study, as their way 
to the improvement of that system which belongs to their juris- 
diction. Those which jare proper for a Court with the larger and 
more extensive powers of the Court of Chancery are equally well 

* Black. Com. iU. 430. 

, • Paget ». Gee, Arab., app. 310. ; Spence, i. 419. • Spence, i. 421. 

* Vol. i. 7. 15. 
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defined; and to t^ose the attention and t&e stndies iof Uie jaSges 
and practttiooers of that .Court are more especially cUirected. 
Tlmt the two systems might be united in cme tribunal, of course 
cannot be denied. Each of the Courts might Mve an ordinary as 
weU as extraordinary jurisdiclaon, with separate machinery for 
each, as the Court of Exchequer actually had before the abolition 
of its equitable jurisdiction. That there mtist be in every scheme 
of jurisprudence a system of equity to correct the positive law, 
and supply its deficiencies^ all experience shows. In a system like 
our own, which is so largely based upon technical rules, this must 
be peculiarly the case. If the division of labour is beneficial in 
other instances, there seems no reason why its advantages should 
not be reaped when extended to the law. As regards an amalgam 
mation of the two systems like that which exists in Scotland, 
experience will hardly be adduced as furnisMng, lo^ convincing 
arguments for a resort to that expedi^it. What may be effected 
when some modem Tribonian shall appear, with the capacity and 
the power of compiling, from the now almost countless volumes of 
the law, a rational and uniform system of j|.urisprudence, unfettered 
by merely casual and technical principles, it would be idle at 
present even to hazard a conjecture.'* 

We think that in these observations the course by which 
the improvement of our judicial system" can most easily and 
surely be effected, is pointed out. It is not that of attempt- 
ing to abolish the distinction between our Courts of Law 
and those of Equity, but that of simplifying and improviiig 
the machinery of each Court, so as to make each better fittied 
for disposing of the class of matters brought before it, vtiih 
as little delay and at as little cost as possible. Mr. Spence, in 
an interesting chapter which we regret that our space precludes 
us from citing more largely, shows the impossibility undet 
which the Courts of Common Law would lie in fisposing of 
the business now disposed of by the Court of Chancery, so 
long as they retain their present constitution : so long, that is 
to say, as the proceedings in them are by way of writ.^ But 
there can be no reason, for instance, for driving a party sued 
at law into a Court of Equity, to obtain from his antagonist 
the discovery which he requires for his defence at law* The 
right of examining him upon interrogatories or vivA voce, 

> Spence, i.'part ll. b. iv, c. 7. ... 



might be conceded to him wiAout any shock to the eystem 
oi procedure at law: aad bills of discovery be.thus rendered 
needless, as by a similar step, the necessity for bills of inter- 
pleader and bills for the preservation of testimony has re« 
tsently been removed. Suggesticms of this sort 'might easily 
be mnltipKed, in reference to both Courts and both systems 
of ptocednre. We believe that by the wise and fearless 
Implication of such a system of reform, the separation of the 
Coorts of Law and Equity might come to be regarded by 
all classes of ihe . eommnnity as a happy accident of our 
system of jmii^riidence, instead of being considered, as it now 
generally, and we fear only toa justiy is, an unfailing source 
of almost botindless cost, and almost endless lit^tion. 
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No. IL 

It will be universally admitted that a knowledge of the 
law of the land in which we live is of th^ utmost importance 
to every member of the community. Nor will it be. disputed 
that the more extensively this knowledge is diffused among 
the people, the better. If knowledge be power, this branch 
of knowledge is peculiarly useful and serviceable ; for without 
some portion of it, we cannot safely conduct many of the 
ordinary transactions of life, and the more accurate and 
complete oirr knowledge of it is, the better able shall we be 
to guard our own rights and to respect the rights of others. 

" It would be strange," says a fapiiliar authority on Edu- 
cation, "to suppose an English gentleman should be ignorant * 
pf the law of his country. This, whatever station he is in, is 
so requisite that, from a justice of the peace to a minister of 
state, I know no place he can well fill without it; "^ and a 
little before the same writer gives this piece of practical 
advice: "a virtuous and well-disposed young man, that is 
well versed in the general part of the Civil Law (which 

* Locke on Educatic^n, § 1S7. 
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concerns not the chicane of. private cases, but the affairs' and 
intercourse o£ civilised nations in general, grounded up(m 
principles of reason), understands Latin well, and can write a 
-good hand, one may turn loose upon the world ; with great 
assurance that he will find employment and esteem every- 
where;" so that it may be inferred that Mr. Locke thought 
that some knowledge of the law was as useful to a young 
man as the writing a good hand* The complaint, however, 
of the deficiency of knowledge in this respect by English 
gentlemen is at least as old as Blackstone. In the beginning 
of the Introduction to his Commentaries, as will be well 
remembered, he deplores this state of things. '^ The science 
of the laws and constitution of our own country," he says, 
"is a species of knowledge in which the gentlemen of 
England have been more remarkably deficient than those of 
all Europe besides. In most of the nations on the Continent, 
where the civil or imperial law, under different modifications, 
is closely interwoven with the municipal laws of the land, no 
gentleman, or at least no scholar, thinks his education is 
completed till he has attended a course or two of lectures^ 
both upon the Institutes of Justinian and the local constitu- 
tions of his native soil, under the very eminent professors 
that abound in their several universities. And in the northern 
parts of our own island, where also the municipal laws are 
frequently connected with the civil, it is difficult to meet 
with a person of liberal education who is destitute of a com- 
petent knowledge of that science which is to be the guardian 
of his natural rights and the rule of his civil conduct." And 
the great commentator goes on to demonstrate the utility of 
some acquaintance with the laws of the land, more especially 
to gentlemen of independent fortune as owners of property, 
as serving on juries, as justices of the peace, and as members 
of parliament. In the first point of view, as owners of pro- 
perty, and more especially of landed property, a knowledge 
of the law is most generally serviceable. " It is landed pro- 
pert)'-," says Blackstone, ** with its long and voluminous train 
of descents and conveyances, settlements, entails, and incum- 
brances, that forms the most intricate and most extensive 
object of legal knowledge. The thorough comprehension of 
these in all their minute distinctions, is perhaps too laborious 
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a task for any but a lawyer by profeaBion, yet still the under- 
Btanding of a few leading principles relating to estates and 
conTcyandng^ may form some dieck and guard upon a 
gentleman's inferior agents, and preserve him from every 
gross and notorious imposition;"^ and these observations^ 
although peculiarly applicable to this branch of the law, 
apply also to the other branches. 

I^et us then inquire what facilities exist in England, and 
more espedally in her large towns, for the acquirement of a 
Imowledge of the laws, by the means employed to teac^ the 
other arts and sciences. We shall not think it necessary to 
dwell on the course of studies pursued in«this respect at the 
Universities of Oxford and Cambridge. The advantage of a 
more extensive study of the law, by means of law profes- 
sorships and classes, has been very recently admitted with 
respect to these learned bodies, and efforts are now being, 
made to render these means more efficient, by giving prizes 
and distinctions, and instituting examinations in l^al science. 
But, passing by this, it is our present purpose to inquire what 
facilities exist for the study of the law in the other great 
towns of England, apd more especially in the metropolis. 

We shall see by reference to the same eminent and 
familiar authority that there was at one time an efficient and 
popular law school in London. After stating that the Com- 
mon Law was formerly taught in our universities, but that 
after the establishment of the Court of Common Pleas, a body 
of professors was formed at the Inns of Court for the study 
of that law, '*In consequence of this lucky assemblage," 
says Blackstone, " they naturally fell into a kind of 
collegiate order, and found it necessary to establish a new 
university of their own. This they did by purchasing, or 
becoming possessed of, at various times, certain houses (now 
called the Inns of Court and Chancery), between the city of 
Westminster, the place oi holding the king's courts, and the 
city of London, for advantage of ready access to the one, and 
plenty of provfsions in the other. Here exercises were per- 
formed, lectures read, and degrees were at length conferred 

1 I Cora. p. 7. 
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in the Common Law as at other 'universities in the Canon and 
Civil.*** *'In this juridical university," he continues, "(for 
such it IS insisted to have been by Fortescue and Sir Edward 
Coke), there were two sorts of collegiate houses, — one called 
Inns of Chancery, in which the younger students of the law 
were usually placed, learning and studying (says Fortescue), 
the original, and as it were the elements of the law, who, 
profiting therein as they grew to ripeness, so were they 
admitted into the greater inns of the same study called tlie 
Inns of Court ; " and in these inns, of both kinds, he goes on 
fo tell us, "the knight and baron, with other grandees and 
noblemen of the realm, did use to place their children, though 
they did not desire to have them thoroughly learned in the 
law, or to get their living by its practice, and that in his 
time there were about 2,000 students at these several inns, 
all of whom he informs us were fiUi nohilium or gentlemen 
bom." 2 

So that in the public means for teaching the law we appear 
to have retrograded. These Inns of Court were originally 
instituted for the purpose of the education and instruction of 
practitioners in the law. It Was considered expedient and 
necessary that there should be separate institutions or col- 
leges in which this important science should be exclusively 
attended to ; it ,was deemed essential alike to the welfare of 
the state and the true interests of the profession, that four 
great schools for legal learning should be established in Lon- 
don, where students might enjoy the benefit of instruction in 
the law. For this purpose lands were granted, either by 
patent from the crown or by private benefactors, to each of 
these societies; and in consideration of their undertaking to 
furnish the required instruction, certain exclusive privileges 
were granted to them, and the persons permitted by them to 
practise. It was considered expedient rather to run the 
hazard of erecting institutions savouring somewhat of mono- 
poly, 'than to encounter the evils which might aride from 
ignorant and uneducated practitioners in the law. The 
monopoly, without the corresponding advantages, would have 
been monstrous ; but thus guarded, and its evils being thus 
counterbalanced, it was considered advisable. 

1 Com. 23. [ » 1 Com. 25. 
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But it 18 worthy of notice, that previoiui to the law being 
BO taught by the Inns of Court, Law Schools existed withm 
the city of London, which were in fact suppressed in order 
the better to encourage the teaching the law by the Inns of 
Court : " Divers learned men in the laws/' says Lord Coke, 
" kept schods of the law in the city of London, and taught 
such as resorted to them the laws of the realm." ^ This sup- 
pression was done by order of King Henry III. by writ, but 
only on the implied understanding that the Inns of Court 
ishoald themselves teaeh the law. 

This brings us to the present practice of the Inns of Court. 
For many years, — for nearly two centuries, as we believe, — 
the practice^ of teaching the law by professors appointed for 
that purpose, and by classes, has been discontinued by those 
institutions. It is not now necessary to inquire into the 
reason of this. We now merely state the fact. This real 
or apparent neglect on the part of the rulers of the Inns of 
Court has not taken place without occasional remonstrances, 
and has been a most fertile source of admirable jokes with 
respect to the only mode of instruction by them afforded — that 
by dinners. It is important, however, to notice that very 
recently an attempt has been made to revive the older system 
of instruction. In the years 1845 and 1846, much discus- 
sion on the subject took place, more especially at the Middle 
Temple, which Society had appointed a Professor on Civil 
Law and General Jurisprudence ; and at a meeting which 
was attended by Deputations from the Benchers of all the 
Inns of Court, the following minutes were made as the 
result of the conferences of the Deputations. These minutes 
were made on the 3d of June, 1846.^ The substance is as 
follows : " The Deputations from the Committees appointed 
by the several Inns of Court to consider the subject of legal 
education have communicated together, and are of opinion 
that the following propositions should be offered for adoption 
to their several Societies:' — 

"That it is expedient to institute rewards, or hbnours, or both 

I 2 Inst. Pref. ; Pearse's Hist, of the Incs of Court, p. 18. 
■ Printed in the Appendix to the Report of the House of Commons on Legal 
Education, p. SlO. 
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by way of encouragement to students who may be willing to und ergo 

examinations. 

<* That, for the purpose of preparing the students for such exami« 
nations, there should be established four lectureships in addition 
to that on Civil Law and General Jurisprudence, already esta- 
blished by the Middle Temple. 

" That the subjects of the additional lectures should be : — 

** 1. Constitutional Law, Criminal, and other Crown Law. 

" 2. The Law of Real Property, and Conveyancing Devises and 
Bequests. 

<< 3. Those branches of the Common Law which are not induded 
in the two last heads. 

"4. Equitable Jurisprudence as administered. in the Court of 
Chancery. 

" That the Lectureship for Constitutional Law, Criminal^ and 
other Crown Law, should be maintained at the joint expense of 
the Four Societies. 

" That the Lectureship for Civil Law and General Jurispru- 
dence should be maintained, as now, at the sole expense of the 
Middle Temple. 

<* And that the other three Lectureships should be maintained at 
the expense of the three other Societies respectively, one for each^ 
as shall be hereafter arranged among themselves. 

<* That no examination should be required of any student as a 
condition precedent of his call to the Bar. 

" That every student should be required, as a condition prece- 
dent of his call to the Bar, to produce a certificate of his having 
attended two of the courses of lectures, the selection to be deter* 
mined by himself.^ 

Now it will be seen that this was a very moderate oom-* 
inencement. The examinations were not to be compul8ory,L 
only voluntary, but the attendance at the lectures was to be 
stimulated by certificates of attendance which was rendered 
necessary on two of the courses of lectures ; and by re^ 
wards or honours to be given to students by way of encour- 
agement; and the lectureships were established for the 
acknowledged purpose of preparing the students for the ex-^ 
aminations mentioned. 

This, then, although not all that could have been wished 
(because a compulsory examination was desired by most 
persons who had given their attention to the subject), was a 
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£ur commenoement, and it was of ooune to be presumed 
that it would be adopted and acted on by the full body of 
Benchers ; and if it has not been acted on by all of the Inns 
of Court, we submit that this experiment has not had a fair 
trial. We do not wish to fix any necessary blame on any 
one. We merely state it as a fact, that this plan, moderate 
as it.is, has not been acted on or carried through. One of 
the proposed lectureships has never been instituted. We 
mean the lectureship on Constitutional Law. No prizes* or 
honours, or rewards have ever been given by the Benchers ; 
the production of certificates of attendance^ on the lectures 
was, as we believe, 'never enforced, and at one of the Inns 
of Court it was soon declared that attendance on any of the 
professors was not compulsory \ and it began to be rumoured 
that the project of establishing a scheme of legal education 
by the Inns. of Court was to be abandoned as a whole. We 
say as a whole, because in one of these Societies a conduct 
somewhat different to that taken by the other Inns has beeiv 
pursued from the first. We mean at Gray's Inn. Here, .in 
addition to the appointment of an able and zealous lecturer^ 
the minutes agreed to by the del^ates of the Inns of Court 
were generally acted on and supported. Although no prize 
was given by the Society itself, yet one was offered by the 
lecturer, who also instituted, with the sanction of the. 
Benchers, mootings in his class. Besides this, there has 
been nn annual examination at this Inn of a voluntary cha- 
racter, in which the Benchers have assisted and taken part, 
and honorary distinctions have been awarded, and publicity 
given to the names of the gentlemen who have distinguished 
themselves^ It is only a fair inference then to draw, that if 
this class has been better attended than the others, this is at 
all events in part owing to the manner in which it has been 
supported by the rulers of this Society, who have conformed 
to the resolutions agreed to by the general conference, which 
the other Societies have not. 



See tb e order for this purpose giren, 10 L. R. 102. 
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Thus stood this impoit«nt question at tke condmeiicemetit 
of Michaelmfts term, 1849; and it will be renieinbered b7 
our readers that when we last addressed ourselves to this 
subject ^ our tone ^as neoessarify desponding. The Benchers 
of the Inns of Court seemed disposed to undo the little tbe^ 
had done. Having brought the infant, after a most paisfiil 
and protracted labour, into the world, threie of its inhuman 
parents abandoned it to its fate. Instead <^ dandling and 
nursing it, making a party at its christening, and clothing 
it handsomely, these respectable old monsters (we hope they 
will pardon us if we are a little warm in the matter) spited 
it from the beginning. Never was child so begrudged its 
islender allowance of pap. And, as for mother's milk, little 
or none did it get. But the most unpardonable piece of their 
conduct was, that whilst they conducted themselves in this 
heartless manner, they kept railing at the poor child because 
it did not thrive. They never went near it, except, perhaps,' 
to give it a sly pinch ; and if any* one asked one of these old 
gentlewomen how it was getting on, they professed really to 
know nothing about the matter ! It was no wonder, then, 
that the Infant Institution sickened and seemed abotft to 
expire. 

It had only one chance, so far as the Inns of Court were' 
concerned. The Benchers of Gray's Inn had, as we have 
said, given the scheme a fair support. They were seconded 
by the energy, zeal, and ability of their lecturer ; and, mar- 
vellous to behold, the lectures of Mr. Lewis, in Gray's Inn 
Hall, were found to be well attended by an attentive and 
increasing class ! It was astonishing to find that young men 
did like to attend lectures on the Law of Real Property, — 
that they Were willing to take a part in mootings, and that 
they were disposed to s^fbmit themselves t6 examinations by 
competent persons f Several of the old gentlemen — or 
gentlewomen — we have referred to, declared that they did 
not believe it, but the fact was so ; and any member of the 
Inns of Court might satisfy himself as to it by attending at 
Gray's Inn Hall on the lecture nights. Still, as a whole, the 
Institution languished, and was in unquestionable peril. 

But, about this time, a new power was brought to bear 

I 10 L. R. 92—107. 
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ftpoii ii Ttib Society for Pyomoting the Amendment of 
the JjAYT, and it& most active supportera, had taken from the 
commencement a great interest in the plan of legal education 
proposed by the Inns of Court. Many of them had been 
parties to the investigation of the subject before the Select 
Committee of the House of Commons^, and had in many 
other ways supported and advanced the cause. They could 
n<^ bat feel pidn and alarm at finding that while aU other 
branches of law amendment were advanoii^y this^ not the 
least important^ whether we look to the present or to the 
fiiturej deemed to be in grefat danger of failuig altogether. 

It wad thought advisable^ therefore, that the subject should 
be brought before the Society. At the first hint of the dis- 
continuance of the lecture's at Lincoln's Inn, the subject had 
been considered by the Council; and the Paper which we 
are now about to lay before our readers was read to that 
body, and was favourably received. But no step was then 
taken* At the first meeting of the Society for the present 
session, on the I2th of Novemb^, 1849, the Fapar was read to 
the Society at large, by Mr. James Stewart, by whom it is 
signed. It is intituled '< A Project for the Establishment 
of a Law School.** 

'< The teaching Law by means of oral instruction appears to 
haTe been ahnost co-existent with its being taught at all as a 
science. Lectures or professorships of Leiw hare been established 
in most civilised countries, and it would be difficult to show why, 
as one of the means of imparting legal knowle*dge, lectures should 
not be useful. That some other sciences maybe more usefully 
taught and. more assisted by such means, is quite true; but tha;t 
Law should be the exceptional science, in this matter, a great body 
of experience dis|u:oves. It mast be allowed^ however, t^at g£ 
late years little .favour has beeii shown for this means of instruc- 
tion in some departments of the profositton* It seems difficult to 
ascertain; the precise causes of this. On the one hand it is said 
that professors accessible to all students are not. appointed 4 on th« 
ether, that students will not attend the lectures of those who 
have already been appointed ; and there is perhaps truth in both 
complaints. It cannot however be disputed that, under certain 
circumstances and in sos^* departments of the Law,leotare^ have 
beien successfully delivered, both at the Universities and in Lou- 
don ; and the Inns of Court have very recently revived, without 
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anj great demand for it from the fitudents,' a course of .lectures 
which were exclusively confined to the students of the Inns«r 
These would seem, however, not to have been generally suc- 
cessful. Indeed, so little prospect of success has appeared as to 
induce the Society of Lincoln's Inn (the first in number, if not 
in tank and importance) to discontinue, after a very short trial, 
the lectures which that Society had established ; and it is pos- 
sible that its example may be followed by all or some of the other 
Societies. It would appear somewhat difficult, without further 
experiment of lectures, to ascertain the true position of the quea-* 
tion. There is no wish to attach any blame to the Benchers of 
the Inns of Coutt. They have acted, it cannot be doubted, as 
they have thought best for the interests intrusted to them. They 
may have been wrong in instituting lectures, and the Society of 
Lincoln's Inn may have been right in discontinuing them, but at 
present some uncertainty rests on the question. All that it is 
necessary to say for the present purpose is, that in fact there is 
no institution in London for the purpose of delivering lectures 
on all the branches of the Law. It was proposed by the Inns of 
Court to appoint five lecturers. Four only have been appointed, 
of whom one at least is to cease to give lectures under their sane* 
tion. It seemif open then to any one, and more especially to any 
scientific society, to provide for the teaching of the Law in this, 
manner to all who are willing to be taught. 

" I have, therefore, respectfully to submit to the Council that 
this would be an appropriate and fitting duty for this Society to 
undertake. It has been already proved by its reports that there 
can be no better method of amending the Law, than first to as- 
certain, briefly and clearly, how the Law stands which is proposed 
to be amended. No better means can be token for this purpose 
than fully to investigate the Law, and then to declare publicly what 
that Law is, before those competent to listen to it, — of course the 
more competent the better. And it is believed that no better 
mode could be found of obtaining a correct and accurate idea of 
the Law than by lectures followed by repeated examinations, the 
lecturer and the class working together. 

'^ It has, moreover, been one of the objects of this Society to diffuse 
correct information on the state of the Law ; and whether the lec^ 
tures proposed were confined to mere oral declarations of it, or were 
afterwards made the foundation of written or printed publica-^ 
tions, the otgect of difi^using legal information would be promoted. 

" I invite the Society, then, to use its influence and authority to 
found a Law School for the purpose of teaching the Law in all its 
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departments ; to affi>rd the meana to every one in the metropolis, 
and other laige towns^ of acquiring a knowledge of tliose rules 
which govern his {Mroperty and his liberty, his own rights and the 
rights of others. 

'< But when I mention the term ' Law School,' I am desirous 
of stating what I intend bj it 

^' I propose, then, that this School should be entirely of a prac- 
tical kind, — that its objects should not be confined to mere lectures, 
without further communication with the class, but should consist 
of classes, in which the main object should be to teach particular 
branches of the Law, not by fixed rules or any prescribed mode, 
but by such means as seemed best to the particular lecturer ; by 
oral or written communications; by examination; by free con- 
versation between the lecturer and his class. All that would be 
required of the lecturer on this point should be his submitting to 
such regulations of the ^iety as should be necessary for esta- 
blishing a proper degree of uniformity. 

. '^ If this idea of a Law School be entertained by the Council, I 
would then propose that a committee should be appointed, consist- 
ing of members of the Council or others, as might be thought best, 
who should consider the number of lecturers to be appointed, the 
mode of appointment, and other matters of detail necessary to be 
provided for. 

^' I would observe, however, that after consultation with many 
persons competent to form an opinion on the subject, I beg to 
suggest^ that to give the plan a fair chance of success, it would be 
necessary that the Society should, out of its funds, give two prizes 
of (say) ^0/. each, to be awarded to the two students who were 
thought most worthy of them ; and should give such other dlstinc' 
tious, by giving publicity to the names of meritorious students, as 
might be thought advisable by the Council." 

♦ .This paper, was favourably received by the meeting to 
which it was addressed, and it was referred to a committee 
to consider and report upon the subject* Fortunately Mr. 
Spence, the learned professor of Equity appointed by the 
Society of Lincoln's Inn, was present, and was. able to bear 
testimony, from his experience as a teacher of the Law, as 
to the advantages to be derived from this mode of legal 
education; and he stated his opinion, that one year's attend* 
ance oa a well-conducted law class would give the student 
a better insight into his profession than five years' pursuit 
of learning under the present embarrassing system. 
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We do liot hesilate, then, to express our ikmmslMn^ 
founded on the lai^ body of evidenee givefi before the 
committee of the House of Cknnpaons in 1846, and on the 
experience of the recent practice even of .the Inlis of Court, so 
far as it has been developed, that Law can be advantageously 
taught jby professors* We have already given a good d^al 
of the evidence before the committee*; but we wish now to 
eall attention to the comrse of legal studies which has been 
pursued for a considerable space of time at the Harvard . 
University, and which has been eonipletely suecesafuL Here 
the judges of the Supreme Court of the United States have 
not thought it unfitting to become professors. TMb evi-* 
dence is to be found in communications made by Mr. Justice 
Story and Professor Greenleaf, which are printed in the 
Appendix to the Report on Legal Education. Among 
other things, they express surprise that a similar sydtem is 
not adopted by the Inns of Court Perhaps the reason is 
to be found in tfaieT same conununication from Mr. Justice 
Story : ^^ I am aware," he saysy '' that any change is likely 
to meet widi mnoh opposition from those who are accus* 
tomed to the old system partly from prejudice- and partly 
from what, I am sorry to say I fear is but too eommon in 
our profession, a disposition to resist innovation even when 
it is an {mprovement.^ If then the Inns of Court will not 
found a Law School of this nature, is it possible to esta^ 
blish one which perhaps they might favour, but which would 
not be necessarily , dependent on them for support? This 
is the subject whidi isv before the committee of the Law 
Amendment Society. 

Let us consider what might reasonably be Accomplished by 
a school of this kind. 

' In the first place> its great object would be to teach th^ 
Law. It is to be remembered that there is no provision made 
in this country for teaching the Law in its great towns in a 
popular way. The Judges declare what the Law is as between 
eertain paii;ies and under the particular circumstances of the 
particular case brought before them ; and in deciding these 
cases the Judges may, but usually do not, lay down the 

> 7 L. R. 94—113. 
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geBecal law on the subjeeL 13ie only other mode in whidi 
thk can bow be discovered is by referriiig to treatifes tm^ the 
fsieqiiiied aabject llow> it appears to us that it is of the 
atinost importanoe that competent persons should thns 
endeayanr to ascertain what the Law is, to point ont.its metes 
and bounds, to trace its jorigin, and to collect and define its 
true princiideB in all its branches. This wonld be, in fisiot, the 
best preparation for codifying «ad digesting the unwritten 
kw. A great many propositions tiins laid down woAiId be 
nnqaestioned and unquestionable. Some portions of the Law 
would be more difficult and obscured, but would be thus 
solgeot to criticism and observation. To these portions no 
4oubt the lecturer would more particularly direct tiie atten^ 
tion of his class, and thus the true state of the Law, so fiir as 
it was possible, would be elidted. It would be in fact by 
tiie lecturer and his dass working together, that this would be 
accomptished. The fiiet great benefit of a Law School, then, 
would be to the sdence of the Law itself; the next would be 
to its practitioners, to whom we need not say dear and accurate 
ideas as to the Law are of the utmost importance. But by 
this means also the public — at ali events such portion as chose 
to do so — might thus learn what the Law was. 

Further, it is advisable to create in this eountry the class 
of Law Teachers. We have able advocates and practitioners 
in the Law, but we want a class which does not as yet eadst 
in tbid country — the professorial ^class, whose duty and bufli* 
nesd should be to teach the Law, and not to practise it. This 
dass exkts with advantage in France and Germany, and to 
some extait in America, and would be of great use and im- 
portai^e in ^his country. It would, in- fact, create a new 
department of the profession, which would be found of great 
practical benefit. 

But the great question wbicb is to be settled by the esta>- 
blishment of a Law School is this :*^ hew far the pubfic is 
desirous of being taught the Law ? and in this perhaps an- 
ptiier question is involve^, — how long is the Law in. this 
country to be a mystery, intelligible even in its general prin« 
ciples to a small class of persons only ? In an age when all 
other arts and sciences are popularised and brought down to 
the reach of almost all intelligent persons, is the science of 
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the liaw to be the exception? And yet we^ find in general 
society intdligent and otherwise weU-informed persons are 
not oshained to avow an entire ignorance of the first prind- 
pies of the law of their own country. If the legal profession 
were a sordid crafty looking only to its own interests, we 
might suppose that they would wish to perpetuate their own 
power by embarrassing the study of the Law, and rendering 
its acquisition as difficult as possible. But the profession of 
the Law is in this country a liberal and honourable calling, 
and cannot be actuated by motives of this nature. If» how- 
ever, any such feeling exists, the most effectual counteraction 
would be a Law School, in which the Law might be taught 
and generally diffused. The proverb says, that with refer- 
ence to a knowledge of his own constitution and ailments a 
man is a fool or a physician at forty; but except he belong to 
the legal profession, he usually remains his whole life ignorant 
of the Law, unless when dragged into litigation, he is often 
too painfully reminded of his own ignorance and of the ano- 
malies and inconveniences of the existing system of laws. Why 
then should not the study of the Law be more generally dif- 
fused? We would begin at the beginning. Why should 
not the upper classes of our schools be tadght the first prin<^ 
ciples of our Law ? Where is our Law Grammar ? Where is 
our Pbcket Law Dictionary ? Where are our elementary 
books ? Let there be a demand for them, and we are satisfied 
there will soon be a supply. Let the public but show a de* 
sire to become acquainted with this branch of knowledge, 
and we will promise them teachers who will devote them- 
eelves to the task* Many a man will be Called into action 
now hidden in the dark unfathomed caves of Lincoln's Inn 
or the Temple. 

These are some of the reasons which Induce us to think 
•that a Law School, such as that indicated in the Pfiper read 
to the Law Amendment Society, might be established with 
•great advantage.^ 

' * As to what has b«en done by the Inn of Court with respect to Legal Edu- 
cation, since November last, and the present position of this question, see note 
A pottf p. 4a7. 
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ART. Vin.— WHAT THE LANDOWNER MAY 
DEMAND AND OBTAIN, 

J. Xeiums to an Order of the Bbuee of Lords of the 3d of May, 
1.849, /or Returns of the Share, Capital^ ^c. of every Railway 
in the United Kingdom. Farts I. — V. 

2. A Letter to the Right Hon. Sir Charles Wood, Bart.^ M. P. 
upon certain Latos affecting Agriculture. Bj FrederiO 
Calvert, Esq., Q, C. 2d Edition, Ridgway, 1849. 

3. A Treatise on a Tax on Successions to Real as well as PersO" 
nal Property y and on Burdens on Land. By P. B. Brodie^ 
Esq., Barrister-at-Law. Longman and Co., 1850. 

It is not difficult to perceive that the burdens on land, and 
proposals to readjust and modify them^ will occupy no small 
portion of the time of the Session of Parliament which has 
just commenced ; and as the sincere friends of that great in- 
terest — ' the landed interest — we are desirous of offering a 
few words of advice for their consideration. We have 
laboured long and hard in th^ir service; we have had the 
gratification of finding our views adopted in many influential 
quarters ; and it is with no small pleasure that we find that 
the time has arrived when it may be reasonably hoped that 
these views will be acted on by the Legislature. The land* 
owner has now the opportunity of obtaining an incalculable 
benefit for himself* and all those interested in land. The 
well-being of all persons connected with the soil and its cul- 
tivation is greatly involved in the proper settlement of 
certain questions which are familiar to our readers, and to 
which we shall once again briefly advert. It is now in the 
power of the landowner, with comparative ease, to obtein 
this great boon. 

As we have repeatedly dwelt on these subjects, having 
made them, indeed, our chief topics, and have, smce Nov* 
1844, enabled our readers to trace their history and progress, 
we have now little more to do than to indicate the several 
demands which the landowner may make and obtain, — 
referring pur readers, if they wish to pursue the subject, t^ 
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preceding articles for further information. On some points, 
however, we think we shall be able to strengthen our position. 
We say not, then, at present, one word as to the theory of 
** Protection," or the " readjustment of taxes and rates on 
land." There id much to be daid on both subjects ; but we 
pass to feome things which all agree, we believe, it is desirable 
to accomplish, ^^ the only question being, how this is to be 
done. As to this, Mr. Calvert says : — 

^' I have been asked, why I have omitted to mention the ques* 
tions of Protection, and of the due amount of Rents ? I answer, 
that my letter wad confined to defects of the law with which these 
topics are wholly unconnected. Whether trade is free or re- 
stricted, whether rents are high or low, I still ofier the same 
suggestion, — vk., that in the machinery of the laws affecting agri- 
culture, there are serious defects which call for immediate amend* 
ment.** — P. 22. 

Let lis consideti thdn, what these demands of the land*- 
-owner should be« 

h First, then, and foremost, we say there must be A be* 
BiJCTiOK IN coKYfilTANOiKa fiXPSNSBd* They are now not 
only enormous^ but uncertain, which is even worse* No one, 
in &ct, knows what any dealing in land that he enters into 
will Oost. It is hardly necessary to establish any proof of 
this, as we have only to refer to the experience of almost 
•every one who has had any dealing of this nature ; but the 
Bailway Returns, at the head of this article, have placed in 
our possession a body of evidence of great importance on the 
point. Among other returns required of those bodies by the 
House of Lords, returns to the foUowmg orders have been 
made I -^'^ Law charges," and <' Money expended in pur^ 
chases of land and property, dUtinguishing the expensei and 
thargesttom the price of the land." ^e shall give almost all the 
returns made, of any importance, having omitted, wherever 
it was posdible to do so, returns of the parliamentary expenses^ 
as clearly not relating to the purchase of iand« Of the other 
two items, the whole of one and some part of the other, at 

1 We may adrert to these on a subsequent oecasion : the^ also are enormous, 
amd require regulation ; and as to this, we would refer the reader to our preyious 
•ni«lM gn Railway Tributudti 6w a re&rtnes to some of tiieat, 5 L. R. is. 
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all events, ftre connected with the purchase of the land ; and 
they will show the immense sums that hate been paid on this 
account. The first item which we give is for the land pur- 
chased ; the second is stated to be for law expenses, properly 
so called, which inust relate, wa apprehend, either to con- 
veyancing costs, or actions or suits connected with the under- 
takings ; the third item applies strictly to the expenses and 
charges connected with the purchase of the land. In some 
cases the law an^ parliamentary expenseai are nearly as much 
as the whole purchase-money for the land ; but in almost 
every casei the sum paid for expenses bears a very undue 
proportion to the money hud out in land. Our readers will 
not Ml to observe the small sums paid "by the Scotch rail- 
ways in comparison to those in England and Ireland, and to 
remember that in that country a good worlcing register exists, 
and that the profession is^piud, not by4he length of the trans- 
action^ but ad vahrem. 



Buekinghamthire MaUwojf Companj^,] 
Costofland ^ - * - 

Law and jMurliamentary ^ 
Expenies and ohtrgct • • 

Corkf Blaektiokt and Fi$tag$ Cbrnpotiy, 
Coiioflatid " - ' • 

Law exfma^e* • • 

ExpMUes and charges - • • 

DeMin and JM/ati, 
Land for main Uo* 
Lawakpeoses . • . - 

Expanses . - . • 

Land for Narao braoah 
Expenses • . • 

DuMin and t&ngOown, 
Land ; . ^ . ; - 

Eipenses^ • ^ - - 



Land 

Law charges 

Expenses 

Land 

La^ charges 

Ezptenseft " - 



EinUr and Crtdiion, 



,IrUh South-Eattem, 



•^ )^(it distinguished. 
B B 2 



£ 
209,389 
50,245 
7,436 

10,283 
8,293 
l,09tf 

111,466 

7»ai3 

10,882 

30,283 

7,236 

62,223 
5,688 

15,591 

i3,700 

520 

14,526 
'630 
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KtUoftt^ tfuneiton% 
Land » . . ^ 
Law charges » • • 
Expenses ^ . . • 


5,877 
500 
161 


LiMkeardaudCaracUm. 
Land ^ • • » 
Expenses - • • - 


1,314 
311 


l%amu Saven Dock and Eailway Comptm^* 
Land » . . . 13,698 
Law charges • • • 2,928 
Expenses • • f • • 676 


ChiUaiham and Oxford. 
T^nd * . . . 
Law and parliamentary i « 
Expenses • m, • ^ 


9,268 

20,182 

436 


1 ComwaU Railway. 
Land ^ • - • 
Law charges . • . 
Expenses «. ^ 


13,302 
1,884 
2,463 


GhugoWt Airdrie, and Monklandt* 
Land .... 
Law charges * • • 

Expenses « ^ . • 


30,436 
613 
218 


GUujfow, Dumfries, and Carlitk, 
Land: . . . - 
Expenses - - . • 


111,347 
4,545 


GloMffOW, Paisley, Kxlmamock, and Ayr. 
Land . . • . 

Expenses «> * «^ . 


268,485 
18,392 


Gloucester and Dean Forest. 
Land 
Parliamentary and law expenses • 

[They are not kept separate.] 


29,887 
10,992 


Great North of England. 
Land .... 
Law charges • • > 
Expenses • . » . 


275,080 
31,611 
19,483 


Land . . . - 42^15 

Iaw, parliamentary, and engineering expenses 35,658 

[These expenses hare not been kept separate.] 


Land .... 


27,589 



Expenses . » • - - 2,336 

^ Not distinguished. / 
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Land 

Law charges 

Expenses • 

Land • • • ■ 

Expenses - • 

Law charges « •• 

Sheffield, Botherhamf and GooU, 
Land ... 

Law charges ~ - ■ - 

Expenses - • - 

Amhergate and Eaetem JundUnu 
Land - . - 

Law and parliamentary i 
Expenses - - - 

Arhroath and Forfar, 
Land - - • • 

Law charges 
Expenses • • • 

Bei^aU and BaOymena, 
Land • • - 

Law charges 
Expenses • - • 

Brieici and South Waki, 
Iisnd - « • 

Law charges - * - 

Expenses • «• « 



£ 
77,890 

1,729 

227,977 

9,777 

23,957 

29,809 

10,904 

220 

44,552 

35,572 

1,253 

15,790 

303 

1,022 

60,188 

11,872 

9,400 

9,398 
1,087 



[There is a separate item of 7,602i!. for parliamentary expenses ! Q 
Eaet ineolnehire* 



Land 

Law charges 

Conyeyancing 

Valuers 

Land 

Law charges 

Expenses 



EaH of Fife. 



- 100,237 
6,616 
4,852 
1,577 

973 

175 

53 



[The parliamentary expenses amounted to the sum of 7,973/.] 
Fumeu Railway. 



Land 

I^w charges 

Expenses 



23,803 
8,353 
6,468 



^ Not distinguished. 
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Grtat NeHk^ ScoOamd. £ 

IjuA - • - - 1M(H 

Lawcharges • - * 84011 

[The parlUun^ntary expenses amounted to the enomoui sum of 6 1,21 Si.] 

Lammtter mud OwHtU, 
Land . - - . 154i70$» 

Law charges ... 15,^90 

Malum tmd DriffiM Junction, 



Land 


n 


- 


5,829 


Law charges 


- 


- 


1,567 


Kipenses 


Neweasile and CaHide. 


• 


839 


Land 


- 


- 


164,165 


Law charges 


- 


* 


14,213 


Espepses - 


South Wai^. 


• 


22,165 


Land 


- 


- 


251,305 


Law charges 


V • 


• 


6,333 : 


Expenses - 


Taff Vah. 
(Main Line.) 




28,858 


Land 


» « 


« 


79,905 


Law charges 


- 


• 


24,623 


e legal expenses (as to the land) are not kept separate, but included in the 


- 


foregoing acocmnt" 
(Eastern Branch,) 






L«Jd 


» • 


- 


5^7 


Law charges 


WottfjOTu and Kukttuiy, - 


" 


1,107 


Land 


» * 


¥ 


Vi»W 


tAW charges 


* 


- 


12,171 


y»luation . 


Wear VdUey. 


• 


427 


Una 


. 


- 


76,312 


Law charges 


CaJledonian and Dumbarton, 


• 


5,90fS 


Land 


- 


- 


29,360 


Law charges 




" 


55111 


Land 


- 


- 


255,274 


Law charges 


m m 


- 


11,180 


Expenses 


• 


- 


18,416 


* 


Dublin and Drogheda, 






Land 


- 


- 


67,349 


Law ' - 


- 


- 


12,466 


^ This included law and other charges 
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Grmi amohtmmti Wmkm(h9kitd). £ 
UnA .... 41«»158 

Law ehafgei, wduitvely for aoquiiition «f 

I! 



Und - - - -1,546^66 

JUw charges - • • 8S,Q81 

^^i^f^^^^rrw *^ ^F*^^ ^*^^«¥ w^r^^^v 

I4w4 .... 14^40 

Law ehargps . - , - • 8,546 

[This included a pQjrtion of parliamentary exp«n«e9,] 

L9md9mkrry afid JBnm§IUV«». 

Land - - - - S0,568 

Law charges ... 9t44SI 

North Vnidm, 

Land .... 138,47s 

Law charges • .- • 78,847 

[This includes parliamentary expenses.] 

Fretpm and Longridge, 

Land - • • - 7,146 

Law charges - - - 1,793 

Saundertfoat Uailwag and Harbour. 

Land .... 2,048 

Law cbar£;es - - - 1,385 

StirUnff and Dunfermline* 

JUnd .... 37,113 

Law charges - * - - 1,247 

West London, 

Land ' - - - - 47,888 

Law charges . - • 4,930 

Conveyaneing ... 3,644 

Whitehaven and Fwmess, 

Land - * • - 28,022 

Law charges - - - 5,591 

Expenses '- - - - 6,S<W 

Birkenhead, LaneasMre, and Cheshire, 

Land - - - - 122.931 

Law expenses and cfaarg - •• 5,835 

Law charges - - - 8,509 

Birmingham and Onfiird, 

Land - - - - - 442,965 

Law charges - - • 9,900 

Expenses and charge^ ' ^ 22,662 

Birmingham, Wolverhampton, and Dudley, 

Land - - - - 177,858 

Expenses - - - - - ^|773 
9 B 4 
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Direct Ltrndon and PorUmoulh, £ 

l4iDd - - - - 38,876 

Law charges . . - 1,156 



DundaUk and Ennitkillen, 

Laud - - - - - 25,545 

Law charges . - - 5,064 

' East and West India Docks and Birmingham Junction. 

Land - - - - 294,8S6 

Law charged ... 16,409 

Expenses - ^ ^ 6,355 

• East and West Yorkshire, 

Land - - - - 41,434 

Law charged - - • 7,051 

Glasgow, Paisleg, and Grebnock, 

Land '- - - - 122,684 

Lawchargei - - • 19,882 

London and BlachwalL 

Land ' '". - - - 514,724 

Law charges - - - 21,499 

Expenses - - - - 66,978 

London and North' Western, 
Land - - - j 3,153,225 

Conveyaiieiog and law charges - -^ 143,477 

Manchester, Sheffield, and Lincolnshire, t 

J.And .... 516,411 

Law charges - - . 46,344 

Expenses - - - - 40,401 

Midland Great Western (Ireland), 

Land . . . • 50,649 

Law charges - - - 40,123!! 

Ncwry and Enniskillen, 

Land . - - - - 12,227 

Law charges - - - 12,158!! 

Scottish Central 

Land - - - - 87,«92 
Tenants' damages « • -14,186 

Expenses - - - •» 6,855 

Stratford and Moretown, 

Land . . - - 9,731 

Law charges - - - 1,932 

Windsor, Staines, and South' Western. 

Land . - w . 219,730 

Law charges - - - 16,979 

Expenses - - - - 7,017 

[For the continuation of this article see posty p. 445.] 
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ART. IX.— THE STATUTE OP COMMON PRAYER. 

The Book of Common Prayer, with Notes, "By Abcribald Joiw 
Stephens, Barrister-at-Law* Vol. I. PabliBhed by the Eccle- 
siastical Society. 

The Act 13 & 14 Car. 2. c. 4. is remarkable among our 
numerous statutes, not only by reason of its subject, but also 
on account of its form. The printed editions of the statutes 
do not represent this. The cursory inspector of them no 
more supposes that the Book of Common Prayer, Avith its 
rubrics, calendars, &c., forms part and parcel of the statute 
law of the land, than the servant-maid, who takes her Prayer- 
book to church, is aware of the fact that she carries an Act 
of Parliament wrapped up in her white pocket-handkerchief. 
We are indebted to Mr. Stephens for the first perfect and 
^curate copy of tint important statute that ever has been 
printed ; and we are thereby also indebted to him for the first 
correct and complete copy of the Prayer-book, that ever has 
been given to the public. 

These assertions may sound startling, but they are both 
literally true. 

The Act 13 & 14 Car. 2. c. 4. was the last of the Uni- 
formity Acts. Not only did it ratify the Book of Common 
Prayer, with the alterations and additions which had been 
made in it by the Convocation of 1661, and as it had then 
recently been subscribed by the bishops, but also by order of 
that Act a complete manuscript Prayer-book was annexed to 
the Act itself; and the Act made the book, so joined and an- 
nexed to it, the standard of our liturgy throughout England. 
The Act further provided that perfect printed copies of the 
book, so joined and annexed to it, should be delivered to all 
deans and chapters, into the courts at Westminster, and into 
the Tower of London; that they should be exemplified 
under the Great Seal ; that they should be examined and 
collated with the original Book by certain commissioners, who 
should certify, under their hands and seals, at the end of 
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each copy^ that thqr had so examined and collated it^ and 
corrected all errors in the printings so as to make it a true 
and perfect copy. And these Sealed Boobs were made by 
the Act Public Records of equal legal validity with the 
Qri^nal Book itself. 

The effect of this Act is to make the Book of Common 
Prayer part and parcel of the statutes of the realm, just as 
is the case with the schedules which are frequently annexed 
to ordinary Acts of Parliament. And Mr. Stephens correctly 
observes that 

" The original manuscript Book of Common Prayer ajid * Tho 
Sealed Books/ are a part of the statute law of the land, and all the 
legal and equitable principles of construction which apply to 
statutes in general^ equally apply to the Book of Common Prayer, 
and any omission from, or addition to, its text, unless expressly 
authorised by a subsequent statute, is illegal."^ 

Perhaps it hardly was to be expected that the Prayer- 
book-— this most important schedule to the Act of Uniformity 
— would be published by the ordinary editors of the statutes ; 
but, although we are familiar with the disgraceful neglect 
shown to our national records, it is with astonishment thut 
we read in Mr. Stephens' introduction the following faots ; — 

*' To the words ' annexed and joined tp this present Act,' which 
occur in 13 & 14 Car. 2, c. 4. s. 1., the editor of the folio statutes 
of the realm, published in 1819, by the Commissioners of Public 
Records, has subjoined the following note! — 'This book is in 
manuscript, and is in the Parliament Office, and in the same press, 
but not in the same diyisicm of that press, with the Acta of tho 
year/ 

" It will scarcely be credited, that the original manuscript Book 
of Common Prayer which was annexed to stat. 13 & 14 Car. 2. 
c, 4., and to which the foregoing note applies, is not at the present 
moment to be found among the parliamentary records. Sir 
Francis Palgrave has stated to the editor, that Mr. Bickman (the 
late clerk to the House of Commons) told hiiQ in conversation, 
about fifteen jears ago, that he had recently seen the engrossed 
copy of the Book of Common Prayer, which had been annexed to 

* iDtroduetioB, p. elixiv. 
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Hid Aet of ITiufonnity of Charles JL^ but thtt ho had lomo 
difficulty in finding the manuscript ; and when he did find it» It 
was detached, and upon a shelf below the shelf in which the 
Statute Boll was placedi that it had been appended to the roU 
bj a string, bat that a elergyman (whose name Mr. Bickman 
mentioned) had, for a greater conyenience of perusal or oollationy 
cut the string." 

In plain words, tiie Original Manuscript Statute Book of 
CoQunon Prayer haa been destroyed, lost, or stolen* 

This is bad enough ; but we have hitherto dealt with only 
one-half of the carelessness and dishonesty with which the 
Statute of Common Prayer has been treated. It might have 
been thought of little consequence that the printed editions 
of the Statutes failed to give to their readers the statutable 
liturgy of the land, if the Prayer-book had been correctly 
printed and circulated as a distinct publication. When we 
remember that the two ancient Universities and the Royal 
Printers have bad the monopoly of printing and publishing 
Prayer-books, we might hope that they have at least secured 
\x& from having garbled or mutilated versions of so solemn 
and important a book placed in our hands. Let us hear from 
Mr. Stephens how the facts stand : — 

** That the Book of Common Prayer should be presented to th& 
members of the United Church of England and Ireland, without 
the slightest omission or interpolatioQ, the universities of Oxford 
and Cambridge, and the Queen'3 printers have had, for the avoid* 
ipg of all disputes in time to come, peculiar privileges granted tp 
them for the printing of that book ; but they have violated the 
sacred trust that was reposed in them^ and those bodies and 
printers cannot^ at this present moment^ produce a single edition 
which is in accordance with the Sealed Books. And, in con- 
firmation of this statement, the Bishop of Meath^ in a letter to the 
editor respecting the English and Irish Prayer-books, thus ob- 
serves:^-*' I am fully sensible of the inaccuracies of the Oxford 
and Cambridge editions. The Oxford seems to me to be the most 
inaccurate of the two ; so much so, that when I was superintend- 
ing the printing of the last edition qf our Irish Prayer-book, I 
soon threw the Oxford edition aside, but compared every word 
with the Cambridge edition, folio, which, however, I found to have 
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been connected by several different bands/from various digsimilari'^ 
ties in different parts.' 

*'In proof of this grave accusation, six * privileged' Prayer- 
books have been selected, and the principal variances from the 
Sealed Books will appear in the notes to the body of this and the 

succeeding volumes Respecting the editions of the 

Prayer-book printed at the Clarendon Press, Oxford, 1796, it has 
no Table of Contents. It begins with the Table of Proper Lessons, 
and ends with the Psalter. Almost every rubric is either omitted 
or altered ; only six of the sentences at Morning and Evening 
Prayer ire given ; many of the alternative canticles and prayers 
are omitted ; and the four prayers and thanksgivings which appear 
instead of the nineteen in the Sealed Books, are printed as part of 
the Litany. In the Communion Service, the second prayer for 
the Sovereign, and the second exhortation, are omitted. The 
offices of Baptism and Matrimony are also omitted. In justice 
to the University of Cambridge, it should be remarked that, 
in 1816, that University stereotyped an edition of the Book ot 
Common Prayer, from which almost every indication of the 
Church's ancient practice of Daili/ Prayer was systematically 
suppressed ; and in another edition of 1847, the Ordination 
Service was suppressed, notwithstanding stat. 13 & 14 Car. 2. 
c. 4. s. 2. has expressly enacted that that office should form a part 
of the Book of Common Prayer, * to the intent that every persou 
within this realm may certainly know the manner how, and by 
whom, bishops, priests and deacons are, and ought to be made, 
ordained, and consecrated.'" 

Mr. Stephens has taken, as the text of his present edition, 
the Sealed Book in the Chancery ; and this has been most 
carefully collated with the other Sealed Books that still are 
in existence. It will be remembered that the statute makes 
the Sealed Books Public Records, and declares them to be 
of equal authority and validity with the Original Manuscript 
Book itself. The English churchman will therefore at last 
have a complete and accurate Prayer-book ; and the English 
lawyer will at last have a complete and accurate copy of a 
most important statute. 

But the present editor has done far more than merely 
collate and verify tlie text. The history of our Liturgy, and 
of our statutes respecting it, is given in a long and learned 
introduction ; and excellent historical and legal notes are 
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Copiously supplied throughout the volume. Theological notes 
are also given with equal copiousness and equal judgment. 
We are not going to discuss here in detail their doctrinal 
merits ; but we certainly shall not, although laymen, abdicate 
our right of forming and pronouncing an opinion on them. 

The present volume of the English Prayer-book readies 
only down to the end of the Occasional Thanksgivings. Mr. 
Stephens has also published two volumes of the Prayer-book, 
which, by the Irish Act of Uniformity in the same reign, 
was prepared for use in Ireland, and the original Manuscript 
Book of which still exists at Dublin. The historical intro^ 
duction to this latter publication is of great value ; and some 
of the remarks in it, touching the statutory union and iden- 
tity of the English and Irish churches, have greatly roused 
the ire of some high-flying ecclesiastics, but are most de^ 
cidedly correct; and the enunciation and demonstration of 
them by Mr. Stephens are particularly well-timed. 

Mr. Stephens quotes the provisions of the Act of Union 
between Great Britain and Ireland, 40 G. 3. c. 67. article 5* 
which distinctly ordain — 

'* That the Churches of England and Ireland, as now by law 
established, be united into one Protestant Episcopal Church, to be 
called ' The United Church of England and Ireland,' and that the 
doctrine, worship^ discipline, and government of the said church 
shall be and shall remain in full force for ever, as the same are 
now by law established for the Church of England \ and that the 
continuance and preservation of the said United Church, as the 
established Church of England and Ireland, shall be deemed and 
be taken to be an essential and fundamental part of the Union ; 
and that in like manner, the doctrine, worship, discipline, and 
government of the Church of Scotland shall remain and be pre- 
served as the same as now established by law, and by the acts for 
the union of the two kingdoms of England and Scotland^" 

Mr. Stephens proceeds to remark that, 

" Notwithstanding the express language of this statute, such a 
mass of ignorance and prejudice prevails on the subject, that it 
has been urged by English churchmen, belonging to that class 
who have hitherto enjoyed, and who, it can scarcely be doubted, 
still hope to enjoy, the monopoly of high preferments in England, 
and a large share of those in Ireland, that the Church in the one 
country stands upon a different footing from that in the other. In 
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the eje of the law they are identical. Thaa Bishop Jebl^ in the 
House of Lords, 1824, justlj observed, * We have lately heard 
firequent mention made of the Church of Ireland and the Ohuroh 
of England. I have myself heard it mentioned in various compa* 
nies ; and I have read the doctrine in several publications, that the 
Church of England stands on a different footing from the Church 
of Ireland, and the one church ought to be treated diiferently 
from the other. Now, against this doctrine, and against any 
eonolusion deducible from it, I must solemnly protest. I know 
not, and the law knows not, of any Church of England ) I know 
not, and the law knows not, of any Church of Ireland ; I know» 
and the law knows^ but of one reformed Episcopal Church withiil 
this realm, — the United Church of England and Ireland.^ " 

Such ifi clearly the state of things sidce the Union ; and 
Mr. Stephens brings forward several interesting historical and 
legal arguments to prove the tirtual identity of the two 
churches even before that time. We will quote one of theso 
arguments, whioh also furnishes another proof of the shameful 
earelessnesS) if not of the deliberate fraud, with whioh the 
most solemn records have too often been copied and 
published. 

<< It is an extraordinary fact» that no Prayer-book belonging to 
the 'Church of Ireland' is recognised in the Irish Statute of 
Uniformity, and that the only Book of Common Prayer that is 
recognised is that of the Church of England* It is true, that in 
all the editions of the statutes it is stated to be the Book of 
Common P^ayer^ < according to the use of the Church of Ireland,* 
but the editor has recently examined the manuscript statute 
deposited in the Bolls Office at Dublin, from which it appears 
that the printed statutes of the realm have given a fWlse repre-* 
sentation of that record. 

<< In the declaration of assent and consent, the book mentioned 
is 'according to the use of the Church of England;' and the 
declaration required from schoolmasters is, that they shall conform 
to the Liturgy of the Church of England, not Ireland, as the 
Queen's printers make it appear."^ 

We cannot pass without some further remarks those mon« 
strous pretensions of certain ecclesiastics to set the Church 
above the State, and to make the constitution of the country 

^ Stvphent on th« Book of Commoa Praytr for Ireland, iutrodttetlon, pp. c, d 
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subordinate to sacerdotal sanction^ which Mr. Stephens 
alludes to in the passages recently quoted, and which have 
been frequently and furiously proclaimed by them since the 
appearance of these volumes. The position which these 
polemics deliberately assert, is, that the Act of Union is not 
Ecclesiastical Law, that it is not binding on the Church, and 
that no change can be effectively made in church matters by 
any Act of Parliament, unless accepted and ratified by the 
clergy in their houses of convocation. We wonder if these 
modem Hildebrands have reflected on the full extent of this 
doctrine. Are the Bishops of Bipon and Manchester real 
bishops, or are they mere Bight Reverend shams ? We be- 
lieve that none of the clergy dispute their authority $ and yet 
their sees were created by recent Acts of Parliament, respecting 
which the shadowy synods of the Church were never consulted. 
Are these bold ecclesiastics prepared to set at defiance all the 
Church Discipline Acts ? And, how do their consciences per- 
mit them to claim and exact their tithe rent^charges, their right 
to which depends entirely on an Act of Parliament f 

In the same spirit of arrogance and absurdity with which 
they put forward this claim for the Synod to domineer over 
the Senate, is conceived the indignation which they display 
when any layman pronounces an opinion on ecclesiastical 
matters. This is especially the case when they are criticised 
by a lawyer. "iVe sutor ultra crepidam^^ is the proverb 
which their principal organ has modestly applied to Mr. 
Stephens' work» If they looked around them, they would 
nee that lay legal tribunals are continually compelled to hear 
und abjudicate on ecclesiastical matters ; and the indiscreet 
rancour of these reverend gentlemen is daily filling our 
Courts more and more with these causes. Even if we leave 
the Common Law Courts, we shall find that the highest 
Ecclesiastical Judges are almost entirely laymen. And in 
the case of the very work before us, when it is proved that 
the Book of Common Prayer is itself a statute, it becomes 
eelf-evident that the men, who are trained by education and 
babit to the construction of statutes, are not merely fit 
persons, but the most fit persons to discuss any points of 
c^oultyi that may arise as to the meaning of any part of the 
Statute Liturgy of the land. 
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ART. X. — THE PRACTICE OF ADVOCACY. — MR. 
CHARLES PHILLIPS, AND HIS DEFENCE OF COUR- 
VOISIER. 

1. Correspondence between Samuel Warren^ Esq, and Charles 
Phillips, Esq,, relative to the Trial of Courvoisier, With a 
Preface and Appendix. 1849. 

2. The Times Newspaper, from May 7th to June 30th, 1840, and 
for the 20th Nov. 1849. 

8. The Examiner Newspaper, for 27th June, 1840, llth Jidtfy 
1840, 2^th Nov, 1849, and 1st and 8th Dec. 1849. 

4. The Annual Register for 1840. Vol. LXXXIL pp. 229—244. 

5. Minutes of Evidence, taken in Short-hand, at the Central Cri^ 
minal Court Published by Authority. Vol. XIL pp.216— 271. 

The legal profession and the public were equally taken 
by surprise, on Tuesday, the 20th November last, by the 
conspicuous Jtppearance in the Times newspaper of that 
morning, of a correspondence, consisting of two letters, 
between Mr. Warren and Mr. Phillips, on the subject of the 
latter's defence of Courvoisier, the Swiss valet, who so 
barbarously murdered his sleeping master. Lord William 
Eussell, in Norfolk Street, Park Lane, in May, 1840. Mr. 
Warren, in a brief letter, dated the 21th November, called the 
attention of Mr. Phillips to "an accusation recently revived 
against him in the * Examiner,' '* alluding to the following 
passage, which had, about a fortnight previously, appeared in 
that newspaper : — " How much worse was the attempt of Mr. 
IViillips to throw the suspicion of the murder of Lord William 
Russell on the innocent female servants, in order to procure the 
acquittal of his client, Courvoisier, of whose guilt he was 
cognisant I" Mr. Warren reminded Mr. Phillips that as this 
accusation had been thus renewed against him after his eleva* 
tion to a responsible judicial office, he ought to lose no time 
in offering, as Mr. Warren believed he could truly do, a 
public and peremptory contradiction to the allegations in 
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question ; and added, that he had heard from Lord Denman 
that he had inquired into the matter, and found the charge 
to be utterly unfounded ; that Mr. Baron Parke, who was 
present at the trial, and had closely watched every word that 
Mr. Phillips uttered, had given his lordship decisive testi- 
mony against the truth of the chiO-ges which had been brought 
against Mr. Phillips, on* the occasion in question. To this letter 
Mr. Phillips, a few days afterwards, replied, in an interesting 
letter, couched undoubtedly in indignant and contemptuous 
language ; and the editor of the " Times," on the same day 
on which the correspondence appeared, called attention to it, 
in a leading article, temperately but emphatically pronounc- 
ing Mr. Phillips' statement conclusive on the subject: 
forcibly observing, " that it would have been well had he 
given to the world nine years before, the very complete justifi- 
cation of his conduct in the Courvoisier trial, which appeared 
that morning in their columns." That *' no man could afford 
to despise the genend opinion of mankind, and least of all 
one who, by circumstances, whether of necessity or inclina- 
tion, is compelled to occupy a somewhat prominent place in 
the public eye." That "had Mr. Phillips uttered, long 
before, a denial so emphatic of the charges brought against 
him, he would at once have silenced the slander which had 
so long associated his name with unscrupulous advocacy, and 
inhuman carelessness of the life of an innocent fellow-crea- 
ture." The example of the ** Times" was promptly foUowed 
by almost the whole metropolitan and provincial press ; several 
journals, in a praiseworthy spirit of candour, adding an 
expression of regret that they had ever lent assistance in 
^ving currency to misrepresentation. Rarely, in short, has 
an old but suddenly revived accusation received so sudden 
and successful an answer. On the ensuing Saturday, how- 
ever, the " Examiner " reprinted its two original articles of 
the 27th June and the 11th July, 1840, professing deliber- 
ately to re-afl5rm the charges therein contained; accusing 
Mr. Phillips of having " done his best to evade every charge 
specifically brought against him by the * Examiner;'" and 
offering conclusive evidence of the truth of the charges, in the 
shape of extracts from the " Times" newspaper, which had 

VOL. XI. . CO 
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reported the proceedings out of which the chaa^ against 
Mr. Phillips originated. The "Examiner," doubtlese irri- 
tated by the scomftd tone of Mr. Phillips' letter, expressed 
its re-affirmed charges in very bitter terms ; and also in the 
ensuing two numbers inserted extracts from several other news- 
papers, complaining of the precipitancy of the fellow journalists 
of the " Examiner," in authenticating a charge of calumny 
agMnst it, without having paused for its rejoinder, but pre- 
sumed Mr. Phillips* answer complete. Several journals, both 
in town and country, shortly afterwards recanted their recanta- 
tion, acknowledging theirrashness, anddeclaring their belief that 
their contemporary had "made good his charges to the letter.'* 
One of our professional contemporaries*, on the 24th Novem- 
ber, in very handsome terms expressed regret at having ever 
acquiesced iivthe belief that a member of the profession had 
been guilty of cruel and unconscientious conduct, "and 
thereby unintentionally joined in a wrong." That they 
"were bound to say that after reading the letter of the 
learned Commissioner no doubt remained on their minds that 
his conduct was nusrepresented ; and that in most painful 
and trying circumstances he did exactly what a rightminded 
man and a conscientious advocate ought to have done." On 
the 15th December, however, the same journal announced 
that it had once more imdergone a total change of opinion* 
** We have, since the 24th November, procured the report in 
the ^ Times ^ of June 22ndy 1840; and we are bound to say 
that every particular in the * Examiner^ i charges is strictly 
proved. Mr. Phillips was accused of having appealed to 
heaven as to his belief in his client's innocence, after receiv- 
ing a confession of his guilt. We have gone into this 
detail, derived Jrom our own pencsal of the * Times ' report, 
in order to show that we are not now relying, as we did 
before, on an exparte statement"* The "Times," however, 
and the great majority of the other journals, indicated by 
their silence, and some by replies to the " Examiner," con- 
tentment with their originally expressed opinion. Thus 
the matter stands with the press. In professional circles the 

» Jurist, Nov. 24. 1849. » Jurist, Dec. 15. 1849. 
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Blatters in quesiiaii have afforded topics for much discussion ; 
and we have felt it our duly^ as an independent organ of pro- 
fesebnal opinioi^ to examine into the matter temperatelj and 
candidly; r^arding it as one, not of mere professional 
etiquette and usage, but of professional honour and mo« 
ralitjr. It is this consideration alone which has induced us 
to make topics appearing in the columns of the ** Examiner,'' 
a non-professional weekly journal the subject of comment in our 
pages. Consideration also for Mr. Phillips, as a gentleman 
of long and distinguished standing at the Bar, and whose 
reputation, save in the matters above referred to, has never, 
that we know of, on any occasion been sullied by even the 
Buqucion of misconduct, conduces to )irge upon us the duty 
of sifting this matter thoroughly, in order to see if there be 
any real foundation for imputing to him this solitary instance of 
grave misconduct The charge is one which ought never to 
have been made, much less avowedly ^* from time to time " ^ re- 
asserted by any journal, t>r by any person, except upon the 
surest grounds, tiie clearest evidence, and after dealing with 
that evidence with perfect candour and impartiality. We have 
carefully referred to every source of information within our 
reach, and are now prepared to submit the result of such 
investigation to our readers* 

In examining into the propriety or impropriety of a par* 
ticular line of conduct, it is obviously desirable to be placed, as 
&r as possible, in the position, at tiie time, of the individual 
whose conduct is the suliject of examination ; — to look at the 
doubtful and obscure aspect which it presented to him, in the 
order of events, and not as illuminated by those brought after- 
wards into existence. For this purpose we shall give, as 
briefly as possible, a narrative of the circumstances attending 
the discovery of the appalling assassination of Lord William 
Bussell; whose murderer selected, as his leading advocate, 
in Mr. Phillips, a gentleman of brilliant eloquence, of 
great experience, and characterised by a very zealous de- 
votion to the cause of his clients. In the midst of his 
powerful exertions on behalf of a client, whom there 

. » Examiner, 24th Nor. 
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appears no doubt that both he aad his broths advocate 
in the cause believed, as they still declare that they 
did, innocent — exertions but too likely to have proved 
successful, owing to the extraordinary mystery in which the 
circumstances of the case were enveloped, — his execrable 
client almost paralysed him by a confession of his gailt» 
accompanied, nevertheless, by an injunction *'to defend him 
to the uttermost!"^ Having thus barely alluded to this 
signal circumstance, we request our readers to dismiss it for 
a while from their minds, and follow us while we narrate 
the leading events in the order of their occurrence, as they 
appear in the official short-hand writer's notes of the evidence 
taken at the Central Criminal Court, and published every 
Session by authority. 

On Tuesday night, the 5th of May, 1840, Lotd William 
Bussell, infirm, deaf, and aged — being in. his seventy-third 
year •*- retired to bed at his usual hour. He was a widower, 
living at No. 14, Norfolk Street, Park Lane, a small house> 
occupied by only himself, and three servants — Courvoisier, 
and two women, a cook and housemaid. The latter two bad 
lived with him for about three years; but Courvoisier, a 
young Swiss valet, had been in his service for only five weeks, 
having come to it from that of Mr. Fector, then the member 
for Dover, with an excellent character. It would appear, 
however, that he did not like his situation as much as he had 
expected, and was piqued at receiving lower wages than hia 
predecessor. He occasionally complained, moreover, of the 
peevishness of his new master's temper, expressing surprise 
how the former valet could have lived with him so long, and 
a doubt whether his own temper would allow him to do 80« 
He also said, in the course of conversation with his fellow- 
servants, that be was not as well off in his circumstances 
as when he had come over to England ; and on two occasions 
spoke to them of his master thus : — " Old Billy was a rum 
old chap, and if he had his money, he would not remain long 
in England ! " On the housemaid (whose name was Sarah 
Manser) telling him that " his lordship was not a very rich 

^ Correspondence, &e.y pp. 11. 27. 
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saah," he replied, ** Ab, old Billy has money ; and if I had 
it, I would not remain long in England." These expressions 
he used twice; once, shortly before attending his master to 
lUchmond, on the 5th of April, where they stayed till the 
22d of that month ; the second time, shortly before the 5th 
of May. He said this, hoWever, in a jocular manner, and it 
attracted no attention from his fellow-servants ; with whom, 
it may be stated, he lived on the most friendly terms. On 
the day last mentioned, some conversation had passed between 
them relative to money matters, in the course of which Cour* 
Toirsier spoke of his having only 5L or 6/. left, with the ex- 
ception of 8/. and a few shillings, at the savings' bank; and 
that he should soon have to ask his lordship for some money. 
Shortly before Lord William and Courvoisier went to Rich* 
mond, the latter was observed by one of the servants to have 
brought his lordship's dressing-case down into the pantry, — 
a circumstance which had never occurred, to her knowledge, 
in the time of the former valet : and on the day of their going 
to Bidmiond, she also saw him there with his lordship's cash- 
box, which his lordship had left unlocked. Courvoisier ac- 
counted to her for it, however, by the remark, that he had 
brought it down because it was unlocked, and he knew his 
lordship was going to take it with him that day to Kich- 
mond. Both the dressing-case and the cash-box were always 
kept by Lord William in his bed-room. Another circum- 
stance also is not unworthy of notice, — that the same fellow- 
servant, the housemaid, had on more than one occasion seen 
Courvoisier apparently peering inquisitively into the '^ pro- 
perty" in almost (she afterwards stated) "in every room** 
in the house ; and on her asking him what he was about, he 
answered simply that he was " looking for something." 

On the 5th of May, Lord William had given Courvoisier 
orders for the carriage to be sent to Brookes's club by five 
o'clock that afternoon, but Courvoisier foigot to communi- 
cate the orders to the coachman ; and Lord William, naturally 
somewhat irritated, returned home in a street cab about half 
past five, and rebuked Courvoisier for his forgetfulness, at first 
peevishly : but, as Courvoisier stated, he quickly resumed his 
good humour. He dined at home, alone, that day ; and in 
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the evening repaired, as was his custom, to the l)ack drawing- 
room. The cook (whose name was Mary Hannell), having 
sate at home after dinner, workitig till towards nine o'clock, 
laid her work aside, putting her materials, including an old 
silver thimble^ worth little more than a shilling, into her work- 
box, which she placed in the cupboard, in the kitchen, and 
then went out for about an hour, returning a little before ten 
o'clock. Courvoisier let her in by the front street door, which 
he then shut, closing both bolts, and barring, locking, and 
fastening the chain across the door. Whilst she was preparing 
her supper, he went out for her beer, through the area door 
and gate ; and on his return locked both as usual. About a 
quarter past ten o'clock, the housemaid went up to bed, leav- 
ing Courvoisier and the cook in the^^kitchen, observing, as she 
passed the door of the back drawing-room, his lordship sitting 
there, with candles, as was usual with him at that period of 
the evening. She then went into his bed-room, where she 
Kt his fire, and placed a rushlight — a whole one — in the 
shade, his lordship being in the habit of burning one. The 
bed-room had three windows, the bed being between them 
and the door, which was covered with green baize, had a spring 
on, and opened and shut noiselessly. The back bed-room 
adjoining, was used only as a lumber-room, one door of it 
opening on the landing, and another communicating with the 
iront bed-room. On quitting the latter, the housemjdd went 
up to her own bed-room, which was immediately over that of 
her master. She and the cook occupied separate beds, but in 
the same room, which was separated from that of Courvoisier 
by such a slight partition as admitted of almost the smallest 
noise in the latter being heard in that of the women servants. 
Just before the cook retired to bed, which she did about a 
quarter of an hour after the housemaid, Courvoisier was sum- 
moned up stairs by his lordship's bell ; and on his return went 
into his pantry, where he was occupied when she went to 
bed. Courvoisier always remained up after the other ser- 
vants, to attend his master to bed. It was his business to 
warm the bed ; and having done so, to take the warming-pan 
down stairs. He had once omitted to do this, and the house- 
maid had-blamed him for leaving it on the bed-room landing. 
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On the women servants going to bed, they soon fell asleep, 
neither seeing nor hearing anything more of Courvoisier ; and 
they slept soundly all night, not being disturbed by noise, or 
any occurrence whatever, nor having either of them quitted 
their bed-room. About half past six o'clock the next morn- 
ing, which was a little earlier than her usual time, the house- 
n^d got up, leaving the cook, as she supposed, asleep, in bed ; 
and neither of them having spoken, she quitted her room 
stbout a quarter to seven o'clock. She tapped at Courvoisier's 
door, as she was accustomed, in passing it, but he made no 
answer. On reaching Lord William's bed-room landing, she 
found the warming-pan lying there; and supposed that 
Courvoisier had again forgotten it. Stepping over it, she 
entered the back bed-room to get her broom; and then, leav- 
ing the warming-pan where she had found it, went down 
stairs, and opened the window in the back drawing-room. 
She then saw some appearance of disorder in the room — the 
writing-desk turned round, and " jammed up with papers," 
and the drawers open. She also noticed a screw-driver lying 
in the chair; and some papers, and a bunch of keys, lying on 
the hearthi^rug. . Having before seen his lordship's papers 
lying about on the floor, nothing occurred to her on the sub- 
ject; and she proceeded to open the windows of the front 
drawing-room, where every thing was in the state in which 
she had left it on the preceding evening. On going down stairs 
and reaching the passage, she was " surprised " to see a num- 
ber of articles lying in it, consisting of his lordship's blue 
cloak " folded up very neatly," his opera glass, a small trin- 
ket-case, and a number of articles tied up in a napkin, which 
she did not open, but recognised as having given it out to 
Courvoisier, for his lordship's dinner, on the Monday pre- 
viously. This napkin, on being subsequently examined, was 
proved to contain a number of small gold and silver articles, 
the property of Lord William Russell, and generally worn 
about his person. On looking towards the street door, the 
housemaid observed that it was closed, but only by the latch, 
— neither chained, locked, nor bolted, so that any one could 
have opened it from without. Somewhat surprised, but still 
not alarmed, by what she saw, — attributing the state of the 
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door to Courvobier's foi^tfiilness, as had once before been 
the case^ — she entered the dining-room to open the shutters ; 
and then beheld what greatly alarmed her, combined with 
what she had already seen ; namely, articles scattered about 
on the floor, and all the cupboards and drawers open. She 
immediately ran up stairs, much terrified, to the cook, whom 
she found still in bed, and hurriedly asked her, '^ if she knew 
whether anything had been the matter last night?'' To 
which the cook answered, " No ; " telling her to call Cour- 
voisier; on which she went to his door, knocked, and ex- 
claimed, " Courvoisier, do you know of any thing being the 
matter last night?" To which he answered, "No;" and 
immediately opened the door. Ho *was dressed as be usually 
was in the morning, with the exception of his coat. She said, 
" All your silver and things are about 1 " on which, " look- 
ing very pale and agitated," without making any answer he 
hastened down stairs, putting on his coat as he went, follpwed 
closely by the housemaid. He went down direct to the 
pantry ; and on seeing things there in confusion, — the cup- 
boards and drawers open, — exclaimed, " My Godl some one 
has been robbing us I " The housemaid said, " Let us go up 
stairs; " and on their reaching the passage, she exclaimed, 
" For God's sake let us go and see where his lordship is! " 
They hurried up-stairs, Courvoisier going first, she closely 
following him. He went by the green baize door into Lord 
William Eussell's bed-room, the door closing on him before 
the housemaid could enter ; she pushed it open, however, and 
followed him, and found him in the act of opening the middle 
window, having for that purpose passed the foot of the bed. 
As soon as she had reached it, she exclaimed, " My lord ! 
my lord ! " Courvoisier exclaimed, " There," or " here " he , 
is!" and on looking towards the bed, she did not see Lord 
William, but observed blood on the pillow ; on which she 
rushed screaming from the room, running first a few steps 
up the attic stairs towards the cook's room, but then down 
stairs, and into the street, where she rang the bells of two 
neighbouring houses. On returning, she saw the cook near 
the passage, whom she told that his lordship was killed ; and 
on hastily entering the dining-roomj she saw Courvoisier 
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sitting down, apparently writing on a slip of paper, and ex- 
claimed with dotation, ''What the devil do jou sit there 
for? Why don't you go out, and run for some one, or a 
doctor? " to which he replied, " I must write to Mr. Russell," 
meaning the son of Lord William, and who lived near 
Belgrave Square. The housemaid sdid that some one ought to 
be sent for him; on which Courvoisier went to the street door, 
and observing a labouring man passing, called him ; but the 
housemaid said, '* Don't call sudi a man as that ; ^ after- 
wards explaining that she had not thought him a proper person 
to despatch on such an occasion to Mr. Bussell, and also not 
believing that Courvoisier meant to send him. Lord William 
Russell's coachman and groom, who had been sent for, the 
servants of the two neighbouring houses, the police, and the 
medical men — one of them the ordinary attendant of his lord- 
ship — were quickly in the house ; and on entering his bed- 
room, behdd him lying in the bed, his face covered over with 
a towel ; on removing which, and pulling down the clothes, a 
ghastly spectacle presented itself. He lay weltering in his 
blood, and his head was nearly severed from his body by the 
stroke of some weapon which must have caused instantaneous 
death. None was ever found in the room. No blood was on 
the counterpane, nor had any,— with the exception of a little 
on the pillow, — been visible till the towel and bed-dothes 
had been removed by the police and medical men. Cour- 
voisier was present, standing at the foot of the bed, when 
they revealed the horrors, till then concealed ; and on wit- 
nessing it, he elevated his hands, and sank back into a chair 
dreadfully agitated, exclaiming, '' Oh dear I this is a shocking 
job ; I shall lose my place, and character! " On the police 
casting their eyes round the room, they beheld a candle, burnt 
out, standing on a shelf, but too far off for any one in bed to 
have been reading by, and a rushlight only partly burnt, and 
which had not been bhwn but apparently burnt out. On the 
floor, between the window and the bed, lay a book (the *^ Me- 
moirs of Sir Samuel Romilly,") with a pair of spectacles in 
it ; Courvoisier saying that he had left his lordship reading 
in bed about half past twelve o'clock. There was a key in 
the door, and Courvoisier, on being asked the question, said 
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that his lordship never locked his door at night. As soon as 
the medical men had looked at the wound, they desired every 
thing to be replaced precisely in the state first discovered ; 
and Courvoisier assisted the police in doing so. While they 
trere examining the state of the property, he answered their 
questions about it in a frank and natural manner, pointing out 
the absence of some valuable articles which he said he had 
seen in his lordship's possession only the day before, and 
others which he showed the police ; one of whom, on observing 
that they were more valuable Ihan those described as missing, 
observed, probably in a pointed manner to Courvoisier, " It 
is a very curious thief to leave all this vsduable property be- 
hind I " to which he replied, " It is certainly very strange ! ** 
Taking up a note-case, he opened it ; and on finding it empty, 
remarked, " There was a 10/. and a 6/. note here, yesterday," 
and also explained that his lordship's watch, and rings and 
pins, were missing. He was very much a^tated ; continually 
exclaiming, "What shall we do? what shall we do? " While 
putting aside some of the articles of property in the dressing- 
case, in the presence of one of the police, he said, " I have 
lived with his lordship only five weeks, and what shall I do 
for my character? " — All the three servants were immediately 
placed under the eye of the police, to prfevent communication 
with one another. The inspector (Tedman) went up stairs 
with Courvoisier, to his bed-room, where he opened his box, 
and showed him every thing in it; but there was nothing to 
occasion the slightest suspicion, " nor anything at all tend- 
ing to explain the case ; " and on his hands and person being 
also examined, there was no mark or spot of any kind to be 
seen. In short, all the three servants voluntarily offered their 
boxes to be searched by the police, who found nothing what- 
ever calling for observation. On one of them going down 
with Courvoisier to the basement, the latter went suddenly 
up to the door leading into the back area, and partly open, 
on which he pushed it wide open and exclaimed, ** Oh, here 
is where they came in !" pointing at the same time to sundry 
marks and bruises on the edge of the door and dooivposts, 
" Some of you in the house have done this deed," smd the 
inspector; and Courvoisier answered, " If they have, I hope 
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they will be fomtd out." *' There is not much fear," he re- 
plied, '< but what they wilL'' Suffice it to say, that on ex- 
amining the state of things at the back of the house, it 
appeared, on consideration, to riiow condusiyely that no one 
could have entered the house that way, without having left 
distinct traces of his passage ; and also that the marks iK>inted 
out to them on the door appeared spurious — not those of 
burglars. Hough some of the police at first thought that 
the marks had been made from without, they expressed them- 
selves as afterwards satisfied that they had been made from 
within, and in such a manner as to lead to the suspicion that 
liie object had been to counterfeit a breaking into the house. 
On a policeman showing Courvoisier the screw-driver lying 
in the back drawing-room, and asking him if it belonged to 
the house, he said, '' 1 believe it does." ''Did his lordship 
use it yesterday?" inquired the policeman ; to which Cour- 
voisier replied, '' I am sure I can't tell you." On going to 
the side-board in the dining-room, and finding the drawers 
pulled out, and plate and plated articles lying on the floor, 
the policeman said, ''Is there anything missing here?" 
Courvoisier answered, " Some spoons and forks, but I cannot 
tell you how many at present." On seeing the cloak and 
other articles lying in the passage, the policeman asked Cour- 
voisier if they were his lordship's property ; and on being 
answered " yes," the policeman said, " No thief would ever, 
leave this property behind ; " to which Courvoisier replied, 
" It is certainly very odd." Being asked how he had left the 
street-door over night, he immediately put up the chain, 
bolted, and locked it, and said that he had so left it; and 
then unchaining, unlocking, and unbolting it, and putting the 
spring of the lock back on the hook, said, that such was the 
state in which he had found the door that morning. 

The consternation with which this dreiadftil occurrence 
filled all London, and, indeed, the country at large, we well 
recollect, as doubtless do very many of our readers. A 
coroner's inquest was held the next day, the foreman of the 
jury being the Right Hon. G. Dawson : at which Courvoisier 
and the women servants were examined, but gave their evi- 
dence in such a way as to allay all suspicion of . their having 
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been concerned in^ or cognisant of^ the mtirder. Mt. Baw- 
son said that Courvoisier's former master, Mr. Fector, had 
given him, that morning, an excellent character of Courvoisier, 
— a fact immediately corroborated by another member of 
the jury. The principal of the police. Inspector Tedman, de- 
posed as follows : — '"I did not see the slightest marks of 
blood about any of these people, or in any part of the house. 
I examined all the places I possibly could, and there was not 
the slightest tinge of blood about them, on the linen, bed* 
curtains, or any where else in any part of the house." At the 
close of the inquiry, the coroner and the foreman, with the rest 
of the jury, concurred in the propriety (with a view to allaying 
public excitement, and checking unjustifiable rumoura and 
suspicions), of at once returning a verdict of *^ Wilful Murder 
against some person or perscms unknown;" leaving the 
inquiry to be vigorously prosecuted by the police. The 
three servants returned to the house of Lord William 
Bussell, not in custody, but simply in the company and pre- 
sence of the police, who never quitted the place, and took care 
to prevent any communication between them, otherwise than 
in the presence of the police. None of them tried to escape, 
nor did their conduct indicate anything beyond the distress 
which was natural to persons so circumstanced. A leading 
article in the " Times" of the ensuing day (8th May) thus 
commences : — " At the dose of the second day after the 
commission of a barbarous murder at the house, in London, 
of a nobleman, it appears that the police are without any 
clue that can lead to the discovery and apprehension of the 
murderer." In anotiier part of the paper it was said, " The 
general opinion in the neighbourhood is, that the murderer, 
whoever he may be, must have been secreted in the house 
from an early hour in the evening, or po8sil|j|^y might have 
got down the area steps soon after ten o'clock, when the 
valet went to get the beer for the cook's supper." Public 
censure began to visit the police, for their alleged ineffi- 
ciency ; and, on the same day, their diligence, and that of 
others, was stimulated by the appearance of a reward of 
460Z. ; of which 200L was contributed by the Government, 
and 200/. by the family of the deceased nobleman, with 
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50^ for the disooTery of a oonndetable quantity of misedng 
plate. Here we deem it of great importance to present, 
from the evidence subaeqnentlj given at the trial, an account 
of the progresdve discoveries alleged to have been made by 
the poUoe, in the box of CourvcMrier, beginning with the 
search by Inspector Tedman, to which allusion has been 
already made. He appears to have been an excellent officer, 
at once shrewd and candid ; and who, though he afterwards 
gave destructive evidence against Courvoisier, was justly 
complimented by Mr* Phillips on tiie fairness with which he 
had done it The following is his evidence as to what occurred 
<m his first examination of Courvoisier's room and box, on 
the morning of the discovery of the murder : — 

^' Courvoisier showed me into his bed-room : I found a 
purse oontaining a 5^ note and six sovereigns : I gave them 
up : I asked him how he got the note : he said he had given 
his lordship change for it a day or two before, and the rest of 
the money was his own : he had had it some time : he showed 
me his box containing his linen : I examined everything in it ae 
I went alongi but saw natMnff tending to explain the case at 
all : IpuUed the things out and laid them on the bed, but I 
eei^tainly did not examine so accurately as I did subse- 
quentiy : I unfolded but did not shake them : I and Beres- 
ford merely unfolded the shirts on the bed: I examined 
Courvoisier's hands when I examined his room : I did not see 
the slightest scratch or mark : all the servants wished me to 
examine their trunks, and I did : I examined Courvoisier's 
trunk to see if there was any weapon, or any article with 
marks of blood on it : I satisfied myself on that subject : I 
searched as carefully as I possibly could : I found two shirts, 
looked at them, and found them free from spots : I took out 
every article in the trunk : and I and Courvoisier replaced 
them : there was no speck of blood on anything I saw in the 
trunk : I saw no gloves in the shirts : I cannot say whether in 
unfolding the shirts a pair of gloves might have been there, 
and I did not see them — there might be : I did not find any 
weapon in the trunk." Beresford, another policeman, said, 
'* that he was present on that occasion : in a black trunk 
or box, between two waistcoats, about the centre of the box. 



390 Mr. CharUs FhHUps, 

he found a chisel ; Courvoisier seeing' it> but making no ob-^ 
servation : we todk the clothes off the bed very earefuUy one 
by one : I went to the trunk for the purpose of examining its 
contents : I took them out : I think I recollect two shirts : I 
opened them merely to look at the wristbands : I did not 
shake nor turn them out: I do not think I took all the 
articles quite out ; for when I got just to the bottom, I be-^ 
lieve I turned them from one end of the box to the others 
/ examined sufficiently to convince myself that there was 
nothing susptcious to he founds 

On the 8th of May, the day on which the reward waa 
offered, the prisoner's box was again searched by two of the 
police, Shaw and Fearce ; but, as far as concerned any dis^ 
covery prejudicial to Courvoisier, in y^. The former said 
in his evidence at the trial, '' our search was a minute one : 
we do not make a careless search when our object is to find 
anything suspicious : I psdd every attention my duty re- 
quired me to pay : we took all the things out of the box, one 
by one : we took each article up in our hands, and placed it 
on the bed : we left nothing behind that we considcared sus« 
picious : we took everything out and put it on the bed, se 
as to see the box was empty and contained nothing more : I 
recollect seeing a shirts-front like tins produced: I recollect 
seeing this : I had it in my hand : I recollect no [pocket] 
handkerchief." These facts were all elicited by Mr. Phillips 
on cross-examination, the witness not having been examined 
to them in chief I Pearce said, " I turned the things out: 
I did not find anything that attracted my attention : I made 
the search with every degree of minuteness : I generally do 
so : I went to make a minute search : \ saw some clean 
linen; looked at and examined it: I might have opened 
some, but do not recollect opening every one : there might 
have been some that I did not open." Q. " Did you not turn 
out every individual article ? " A. " I took than out with my 
hand : I think there were two clean shirts : I took them out : 
to the best of my belief I did not unfold them : I took out 
every thing, and put them, and left them, on the bed : if there 
had been any blood-stained articles, 1 think I should have 
seen them : I believe I should have seen them if they had 
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been thexe." Late in the eyening of the same day, -^ and, 
aooording to the evidence of one of the police, before he had 
heard of the reward, a strict search was made in Courvoisier's 
pantry ; and several articles, afterwards proved clearly to have 
belonged to Lord William Bussell, were found secreted behind 
the skirting of the sink, and under the floor : viz., a purse, 
with five gold rings, and five gold coins ; then a Waterloo 
medal, and a \0l note folded up. These were immediately 
taken up-stairs, and shown to Courvoisier, by the policeman 
Pearoe, who said, ** I have found these things concealed in 
your pantry, behind the skirting board; " to which he repre* 
sented Courvoisier to have answered, *^ I know nothing about 
them : I am innocent : my conscience is clear : I never saw 
the medal before." He was then taken down-stairs, and 
shown where the articles had been found : on which he 
said again, '< I am innocent ; I know nothing about them.'' 
Another policeman (CoUier) said to him, on the same oc* 
easion, <' It is a most shocking thing; " to which CSourvoisier 
answered, '< It is I I am innocent of it; but it would not have 
looked so bad against me, had not the property been found in 
my pantry." . The policeman said, ** that it iQftked very sua* 
picious : " to which Courvoisier replied, '^ I shall say nothing, 
at least until T hear that the whole truth is told." He was 
then taken upH9tairs, and searched, but nothbg suspicious 
was found on him : and that evening he was taken into strict 
custody, but not removed from the house. On the ensuii^ 
morning, a gold seal, a signet-ring, and a gold locket, 
were found concealed in the scullery. On Sunday night, 
Courvoisier was taken to gaol. On the ensuing Tuesday 
another discovery was made: a watch-key, and a watch, 
all of which had been the property of Lord William Bus- 
sell, were foun<^ similarly concealed in the scullery; and^ 
on the next day (Wednesday, the 13th), a sovereign was 
found under the floor of the pantry. On the evening of the 
13th May, the prisoner's uncle, a respectable man, the 
butler of the late Sir George Beaumont, called, by his 
nephew's request, at the house of Lord William Bussell, then, 
of course, in charge of the police, for some linen, a dean 
shirt, and stockmgs. His request was not, however, com- 
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plied with tUl the following morning, when Inspector TecU 
man, to whom the application had be^i made, w^it up with 
a brother policeman to the prisoner's box, the one which had 
been searched before ; took out a shirt, and unfolded it, hold- 
ing it up by the collar ; and on shaking it, there dropped out a 
pair of gloves slightly stained with blood 1 They were white 
cotton gloves, such as servants wear when in attendance ou 
their masters. He had unfolded this very shirt on the 6th, 
and had not discovered the gloves ; and on the day of thus 
discovering them, he afterwards examined the prisoner's 
hands, but did not see the slightest mark or scratch. Shortly 
afterwards, on the same morning, two other policemen went 
up to the room where the gloves had been fotmd; and, lying 
very near the top of the portmanteau, found two hand- 
kerchiefs, one cotton and one silk, marked '^B. C." with 
spots or marks of blood on both, and a shirt-front. " We 
found them directly : no one could search the portmanteau 
without seeing them, if they had any eye^ : I should not 
think any person could fail to see the handkerchiefs when 
they looked into the portmanteau. ... I was present a 
few days before when it was searched, and attended to the 
examination : I cannot swear that I noticed either of these 
things then ; I did not find any shirt anywhere that the 
shirt-front would match: I found the shirt-front a little 
below the handkerchiefs: a torn shirt-front would attract 
attention, and attracted mine: I do not know how any one 
could miss seeing it, — I could not, I know : if a person took 
each article, one by one, out of the trunk, I do not think 
he could have missed seeing it, or the handkerchiefs either, 
if they had been there : I believe it was Shaw and Hum- 
phries who searched it with me [on the former occasion] : 
they searched more particularly than I did : I did not search 
the box minutely myself: they appeared to me to be mi- 
nutely searching the box : I observed none of these things 
on that day." It was abundantly proved, that many of the 
police and others had access to the boxes and portmanteau 
where these gloves, handkerchiefs, and shirt-front were so 
strangely first omitted to be seen, and afterwards more 
strangely seen.— -We may here inform the reader that 
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shortly l)ef<»re Courvoisier was executed, he made a full con« 
fession (a portion of which we shall give hereafter) of all the 
circumstances attending the murder ; and in that confession^ 
he made the following distinct statement relating to these 
discoyeries: — " The gloves were never placed in the shirt by 
me, or to my knowledge. When I left Mr. Fector's, I gave 
all my white gloves to the coachman. The handkerchiefs that 
were found in my portmanteau were never put there by me* 
I know nothing whatever of the shirt-front." 

Five or six public examinations at Bow Street preceded 
the final committal of Courvoister to Newgate, on the 29th of 
May ; and, notwithstanding the strength of the suspicions 
existing against him, the public mind was in a state of 
extreme disquietude and excitement, lest, on the one hand, 
an innocent man should be sacrificed, or, on the other, an 
atrociously guilty one should escape. On turning to that 
faithful chronicler of passing events, the Times, we find 
almost daily comments on the alleged remissness of the police^ 
and the doubtful nature of the case, even as it was progressively 
developed by each day's discoveries. It is also stated that 
Courvoisier, on being told that his pantry was about to be 
searched, exhibited much uneasiness ; and on hearing of the 
discoveries which had been made both there, and in the scullery^ 
" turned as white as his shirt," and was even "taken suddenly 
ill." It was first intimated to him that he was in actual 
custody, as soon as the 10/. Bank note had been found, " His 
agitation was extreme; but he persisted in declaring his 
innocence." When suddenly taken to Bow Street, at twelve 
o'clock at night on Sunday the 10th, he rose, dressed, and 
prepared himself, with alacrity, "making no other remark 
than a fervent declaration of his innocence." A day or two 
afterwards, we find that he " frequently expressed his opinion 
that he should be honourably acquitted, and told Sergeant 
Driscol that when at liberty he should not forget him for all 
the civility he had shown him." On the ensuing day, we 
find him "not in the slightest degree depressed in spirits, and 
stoutly persisting in his entire innocence." After Sarah 
Manser and Mary Hannell had been examined before the 
magistrate at great length, Mr. Flower, who conducted Cour- 
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toisier^B defehce^ with a confident air as8tit*ed the magistrate 
«*that the prisonet was extremely anxious for the falledt 
possible inquirj to take place." A day or two afterwards, 
" the prisoner still persisted in protesting his entire innocence.'* 
On the 26th May, we learn that the public " felt the utmost 
fjossible anxiety to know if anything of a d^ctsitefy trimir 
nating character had been discovered:" this being after the 
examination oh the preceding day, on which we notioe> 
as being present. Sir George Beaumont, at whose expense, 
from a strong persuasion of the prisoner's innocence, his 
defence was afterwards conducted. On the 29th May, hiii 
last examination took place, and all the depositions were read 
oter in his preseiice* ** He entered the dock with a light 
step and cheerful countenance ; and it may be added that hicr 
ftppearance indicated increased confidence as the protracted 
evidence drew to a close." On that day he Was committed td 
Newgate, to take his trial for the murder. As an exponent 
of the state of public feeling at that time on the subject of 
Gourvoisier's guilt, we may again allude to the fact that the 
late Sir George Beaumont, as we now learn from his private 
Solicitor^, generously pitying a foreigner exposed to mortal, 
and, as Sir George Conceived it, unjust peril, supplied the 
funds for defending the prisoner on his trial at the Old Bailey. 
That trial commenced on Thursday, the 18th of June, 1840, 
before the late Chief Justice Tindal and Mr. Baron Parke- 
The counsel for the prosecution were the late Mr. Adolphud 
and Mr. Bodkin, and Mr. Chambers } those for the prisoner, 
Mr. Phillips and Mr. Clarkson. The trial lasted three days, 
and no fewer than thirty-five witnesses were exanilnedt The 
evidence for the prosecution had been prepared with care and 
skill; and it may be important to apprise non-professional 
critics, that the prisoner's counsel was^ as is always the 
case, thoroughly informed of the evidence which had beeii 
given by all those witnesses who had been examined in the 
previous stages of the inquiry; whereby any discrepancies be- 
tween their former testimony, and that given at the trial, would 
be amply available on behalf of the prisoner. This will explain 

* Correspoadenee, &c* pi>* 87> S8* Letter of Christopher Hodgson, Esq. - 
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midj questions pitt by the prisoner's counsel in orbss^ezamina- 
tion, which might otherwise appear unaccountable^ and even 
unjustifiable. The prisoner, being an alien, was of course 
entitled to be tried by a jury composed equally of foreigners 
and Englishmen. On being asked, he said that he preferred 
being tried by a jury of Englishmen. Mr. Adolphus opened 
the case to the jury, in a lengthened and elaborate address, 
eharaoterised by his usual ability, and presenting seyeral ro«- 
markable features, naturally challenging severe observations 
on the part of the prisoner's counsel. We shall content our- 
selves, for several reasons, with the following account of the 
general character of his address, given in the *^ Annual 
Register:"* — "The report of his speech occupies four or 
five columns of the * Chrcmicle'is' broad sheet " [and three and 
a half of the columns in the " Times"]. " He went into a 
minute, elaborate, and very able statement of all the circum- 
staiioes connected with the murder, presenting a mass of cir^ 
icumstantial evidence against the prisoner, -^pausing fre- 
gently to remote any impression favourable to him^ and 
tmggesting a guilty motive for all that he said and did,^^ This 
Severe obs^nmtion, we are x^ompelled to .own,, appears to us 
justified by the report of the speech as given in .the " Times." 
Mr. Adolphus admitted the case to be one entirely of 
tircumstantidlL evidence, and repeatedly pressed on the jury 
the weight which was due to such evidence — doubtless 
ibpprehensive of the efiect which might be produced by his 
^eloquent and ingenious opponent. One or two passages of 
this speech throw so much light on that of Mr. Phillips, that 
it is necessary to present them to the reader, as given in the 
'^' Times," — begging the non-professional one to bear in mind 
that the oottnsel for the prosecution was also aware of all the 
evidence which had been given in the previous stages of the 
lease, and the use which might be made of it by his opponent 
*^ Having discovered these things," said Mr. Adolphus, in 
the course of his narrative, " the police went with the pri- 
'Soneir up to his own bed-room, and searched his box, but 
found nothing in it material to this inquiry. He saw that 

r ' ' ^ Yd. h»iLp.sso.,**ip. lB4a 
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this observation made some impression on the Jury ; and fae 
would only observe, that if the prisoner were guilty, and 
possessed of even moderate Running, he would hardly put any 
of the stolen articles into his box, which he must be sure 
would be subjected to investigation. His box was searched ; 
and he, Mr» Adolphus, did not rely on anything found in that 
box on any occasion* He felt that he was speaking to men 
who heard and read what was published to the world. Some- 
thing might have transpired vnth respect to linen found in the 
prisoTier's boXy marked in a particular way ; but he, Mr. A., 
attributed no weight to it; and he repeated that nothing arose, 
in the present case, from anything discovered in the prisoner's 
box:' 

When Mr. Adolphus made these observations, he was 
aware of the facts already laid before the reader ; and what 
the witnesses were about to depose to before the jury respect- 
ing the gloves, handkerchiefs, and shirt-front. He proceeded^ 

*^ Englishmen were not in the habit of committing murder 
as a prelude to plunder ; with foreigners it was different I for 
they imagined that if they extinguished the life of the person 
they robbed, there would then exist no direct testimony 
against them!" 

He then proceeded to answer, by anticipation, certain 
topics which he supposed would be urged on behalf of the 
prisoner. 

" Another mode of [impeaching ?] the evidence he foresaw^ 
'from the newspapers, was this, — that one of the witnesses^ 
Sarah Manser, was unworthy of credit. It was not in his 
power to call witnesses to set up her credit ; but in answer to 
the general declamation which might be heard against them, 
he would say this, that her character was unblemished in 
every particular. • « • « If it should be said that she was 
unworthy of credit, he hoped the jury would not consider her 
testimony prejudiced by any mere declamation, or the use of 
hard terms and bad names." 

*^ A similar attach might be made on the police. It might be 
said that their exertions had been stimulated by a very large 
reward," &c. 

*^The illustrious family for whom he appeared had no 
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desire to hant a helpless foreigner into the jaws of death, as 
if actuated by feelings of personal revenge. The Bedford 
family prosecuted here as the mere i)etitioners for public 
justice, not to gratify any feeling of private revenge.'' 

The effect which such a speech as that made by Mr. Adol- 
phus, on such an occasion, was likely to produce on the 
prisoner's counsel, it is not difficult to imagine. 

The first witness called was Sarah Manser, the housemaid, 
whose examination occupies seven pages and a quarter of the 
dosely-printed " Sessions Minutes." Her cross-examination 
by Mr. PUllips occupies five pages, and appears to have been 
close and severe, but in no degree, in our opinion, unjusti- 
fiably so. He endeavoured to establish discrepancies between 
the evidence she had given on that occasion, and on her pre- 
vious-examinations at the police-office. She admitted that she 
had several times before spoken of having seen Courvoisier 
" looking not only into one room, but every room," without 
mentioning, as she had that day done, that *' she saw him 
looking after his lordship^s property,^^ She was also pressed 
with having said before the coroner that she *^ saw his lord- 
ehip murdered on the hed^^ instead of merely seeing " some 
Mood on the pillow.^ She was asked why she had said " Let 
lis go and see where his lordship is f^ instead of " Let us go 
and tell his lordship the house is robbed 9^^ <^ Q. Did you think 
anything was the matter with my lord, then?" "A, I did not 
know what to think : he was unprotected, and nobody went to 
Bee : I found my fellow-servants safe. .... I expected to find 
him in his bed-room : I did not know whether he was there 
t>r not : I had been in every room but the kitchen. I had 
not been into his bed-room : I did not know where he was : 
I did not expect any mischief was done to him at that time : 
I was anxious to see where he was : I had no doubt where 
he was." Her testimony was not really shaken ; but Mr. 
Phillips elicited the fact, that on the glass door leading into 
the back area, " thi'ough which she had gone scores of hun- 
dreds of times," she had observed no marks before the police 
came into the house ; that she had never noticed any, nor heard 
of any experiment made on it since the police entered. She 
dlso stated that a ladder, found standing in the back yard, 
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by which any one could haTO got qy^r into thoa^mning 
area, had been taken there by Courvoisier on the day of the 
murder, by her deadre, as it was in her way while cleaning the 
passage. The last of the eight witnesses examined on that 
day, was a policeman named Baldwin, whose testimony was 
utterly destroyed by the cross-examination of Mr. Phillips ; 
and Chief Justice Tindal told the jury to place no reliance on 
it whatever I Grosser equivocation on the subject, in parti- 
cular, of his knowledge of the reward which had been offered 
we have seldom seen. 

Up to this time there was but too much probability of the 
difficulties of the case proving too serious to be successfully 
encountered by justice. The prosecutors were, however, 
that afternoon placed unexpectedly in possession of an item 
of evidence serious, indeed, for the {wisoner and his defenders, 
viz. the discovery of the missing plate, and of evidence that 
it had been left by the prisoner at the place where it was 
found, about a week — ^perhaps only a very few days — before 
the committing of the murder. The parcel oontuned silver 
spoons, forks, a pair of gold auricles-*- all unquestionably the 
property of the unfortunate nobleman; and the only question 
remaining was, whether Conrvoisier was the person who had 
so left it. If he were, it would of course grievously*-* for 
him — increase the prohdbilitiee that it must have beiBn he who 
subsequently committed the murder, and with the object of 
plunder. On the ensuing morning, the person who had made 
this discovery (Mrs., Piolwne, the wife of a Frenchman who 
kept a place of entertainment called L'H6tel de Dieppe, in 
Leicester Place, Leicester Square,) was shown a number of 
prisoners in the prison»yard, one of whom was Courvoisier, 
whom she instantly recognised as the person who bad left the 
plate with her, and also had formerly lived in her employ. 
Courvoisier also suddenly recognised her, and with dinnay. 
The immediate effect of his panic was the astounding con- 
fession of his guilt to hiis counsel, at the bar of the Court, a 
few minutes afterwards, coupled with his desire, nevertheless, 
to be defended to the utmost. From this last circumstance, 
we infer that the object of the guilty wretch, in making the 
confession, w<^ simply to prepare his counsel against the 
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• 
foftho(Aiiii)g ^yideitce. Mr. PhilUiN^ who declares ^ that ^ ^ up 
to that morniBg he and Mr. Clarkaon believed mo9t firmly in 
the prisoner's inaocenoe,'* (and bis statement is coi^firiQed by 
Mr, ClarksouS) has given a brief .but graphic account of tb^ 
effeet of this communication. He stood, as well he might, 
awhile aghast ; and on recovering from the shook, said, <* Of 
course, then, you are going to plead guUty ?" ^ No, sir ; { 
expect you to defend me to the utmost;" on which Mn 
Phillips and Mr. Clark^on returned to their seats. '^ My 
position," says Mr. Phillips', with perfect truth, "at this 
moment was, I believe, without a parallel in the annals of th^ 
profession. I at once came to the resolution of abandoning 
the case, and so I told my colleague," Had Mr, Phillips 
yielded to this impulse, in the horror of the moment, be would 
have abandoned his duty ; and we have his pwn authority for 
saying that such is nctw his own opinion, " I am satisfied 
that my original impression was erroneous, I had no right to 
throw up my brief, and turn traitor to the wretch — wretch 
though he was — who had confided to me."^ It was the 
influeace of his zealous and able colleague, Mr.,Clarkson^ 
.which saved him frpm coiumitting this grievous error, and 
•overcame his determinatioii by suggesting that they should 
.take the opinion of the emment Judge, Mr. Baron Park^ 
who sat during the trial beside the Chief Justice, but did not 
tiy the cause. Mr. Baron Parke acted with that kindness 
.and discretion, in the terrible dilemma so unexpectedly brought 
under his notice, which the Judges almost always exhibit in 
dealing with the Bar, He " requested to know distinctly whq- 
ther the prisoner insisted on my defending him i and on hearing 
that he did, said, I was bound to do qo, and to meuU faxk abqu- 

MBKTft ARISING ON THE EVIDENCE," * HoW promptly, jUStly, 

and felicitously was here laid down the true rule of advocacy 
applicable to the awful situation — for awful it was ^-^ in which 
.Mr. Phillips was placed, through no fault of bis own I ^' It 
was not till after eight hours of my public ej^ertbns before the 
jury that the prisoner confessed; and to have abaudOD^d biip 

-I Cone8p<md^iioe^p«,lU * l\Ad,.i^1i1, Al^f^n^m 
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then would have been virtually surrendering him to death. '^^ 
That in this he was right, no one, whose opinion is worth 
having, will deny ; and even the Examiner does not pre- 
feume to question that right. " I therefore retained the brief," 
continues Mr. Phillips; "and I contend for it that every 
argument I used was ^ a fair commentary on the evidence,' 
though, undoubtedly, as strong as I could make lY."* This is 
bold and decisive ; and the question is, whether the facts, as 
far as now ascertainable, sustain Mr. Phillips' affirmation, or 
the counter-affirmation of his accusers; and on them, of 
course, lies the burden of proof. 

The first witness called into Court on the morning of this 
bUghting confession, almost immediately after it had been coair - 
municated to the bewildered advocate, and while he was fresh 
from his interview with Mr. Baron Parke, was a policeman, the 
first of seven, examined during the day^ It was Inspector Ted- 
man, who gave very strong and apparently conclusive evidence 
against the prisoner. How every answer must have told on his 
advocates, it is easy to imagine. His evidence occupies nearly 
six pages. The cross-examination by his then crest-fallen 
questioner, scarcely exceeds half a page I and is confined to a 
few calm questions, and limited to two topics — the blood- 
stained linen, its non-discovery on the 6th, its discovery on 
the 14th of May ; and the marks on the back area door» His 
answers on the former point are incorporated in the foregoing 
narrative ; and he added that " he found no weapons in the 
prisoner's trunk on the 6th of May." As to the latter point, 
he made the following frank statement : — " There was no 
mark on the area door, with the glass to it, on the 6th of May: 
I examined it for the purpose of seeing whether there were 
any marks : there are now a number of marks on that very door, 
and also on the posts of that door, which had none on the 6th : 
they appear to have been made with some kind of instrument : 
the prisoner was under the inspection of the police from the 
very time of our entering the house : Serjeant PuUen was 
appointed over the prisoner." On re-examination, he said, 
*^ I was not present when the marks were made on the door ; 
I did not see who made them, knew nothing of any being 

J t'crrc8ponden<e,'p. 16, • Ibid. 
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made, ancl ordered none to be made.'* ^* Mr. Adolpkue: 
There were none on the 6th, but there were afterwards ? A. 
Yes ; they are there now.'* This was the last answer given 
by the witness; and when Mr. Phillips came to comment on 
the evidence of this critical witness, he concluded, according 
to the report in the Times, by saying of him that he was 
"an officer who had given his evidence most fairly,^ The next 
policeman was William Bose, to whom Mr. Clarkson pnt one 
question only. The next policeman was Henry Bcresford, 
who gave very important evidence, and at considerable length ; 
but Mr. Phillips cross-examined very briefly, as to the ex* 
amination of the prisoner's trunk, and the marks on the area 
door. The next policeman was Nicholas Pearce. He gave 
most important evidence, in considerable detail, and was cross- 
examined severely and ably, but by Mr. Clarkson, as to the marks 
on the door, the discoveries in the prisoner's trunk, and as to 
the expressions he had used to Courvoisier, on suddenly ex<- 
hibiting to him the articles which had been discovered in the 
pantry and scullery. The witness had stated, on his examiu*- 
ation-in-chief, that he said to the prisoner, " I have found 
these things concealed in your pantry." Mr. Clarkson ex- 
torted from him an admission, however, that he had added the 
words " Can you now look me in the face ?" and severely ques^ 
tioned him as to his object in making this suppression ; and in 
having put the question to the prisoner as to whether he had 
not done it to extort a confession, and under the expectation 
of obtaining part of the reward payable on conviction — an 
expectation which the witness avowed, when pressed by Mr. 
Clarkson. The next policeman was George Collier, who 
also gave very important evidence, especially as to finding 
the blood-spotted handkerchiefs and the shirt-front in the 
trunk, which he had not found on a previous search, though 
he admitted that ** no one, if they had any eyes, could have 
searched the portmanteau without seeing them! " Mr. Phil- 
lips cross-examined him as to one point only — the searches 
in the prisoner's trunk ; and his answers were somewhat con- 
fused and unsatisfactory. He admitted that " anybody might 
have access to the room in which the prisoner's box was, for 
what he (the witness) knew." The next policeman was Fre- 
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deride ShuW) who spoke, in bin examinKtiou^iii-cluef, solely 
t» his diaooYeiiDg the gold seal, seal^ringi and gold locket in 
the pantry and scullery. Mr- PbiUips oross-examined him 
only aa to the searches into the prisoner's trunk, eliciting 
highly important evideuQe aa to the non^disoovery of any 
linen or other articles spotted with blood, on the 8th of May^ 
in Qompany with Pearce. The last policeman was Paul 
£!ronin, who gave important evidence, but only as to the 
discovery of the property secreted in the pantry and scuUery, 
and neither Mr. Phillips nor Mr. Clarkson examined him- 
The next ten witnesses were not cross-examined at all by 
either Mr. Phillips or Mr. Clarkson, with the e^^ception of a 
4ungle question by the latter, immaterial for the present, pur* 
pose, though both the Court and jury put questions to several 
of the witnesses. The next witness was Charlotte Piolain^ 
who spoke to the prisoner aa the perspn who had left with her 
the parcel containing the plate and other articles, and ex- 
plained how she came to make the discovery, and only so 
lately as after the trial had commenced. Mr. Phillips 
jQross^-examined this important; witness, but not at great 
length, eliciting that, their hotel ^^ was not kept exclusively 
ibr gnest^ " — that there waa a billiard'ta.ble there, at which 
/^any body ooidd go in and play, that liked; any strange 
jnight go in and play ;" but she denied that it was a gan^^ 
bling^Quee, or that the polioe or any one had ever taken out 
^y g^^g ^^ suspected persons. ^^ 3he thought she coqld aweajr 
that, as she had never heard any noise, and was never down in 
.the billiaxd-room< She was not awar^ that there were a greiub 
many gambling-houses in Leicester Place — not that she was 
aware of? she had never inquired much whether there vere 
any there : she had lived there two years next September." 
On being asked, she said she had heard of the murder the 
day after it was committed, and was much ^hocked, but bad 
not beard continual conversations during the ensuing five 
weeks — never among the people who canie to her house; 
had never heard her husband speak of it, to her knowledge : 
had never seen posted np in large lotters " The murder of 
X'ord William !Hn3sell :" and she had never spoken about the 
jnurder tQ any body, being generally ooonpied with her own 
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itfiSurg.'^ Tho remaimng eight witneases wero'eottreely croasr 
examined at all/ Mr. Phillips did so only twice, and in a 
question or two* So mnch for his cross-examination of the 
witnesses for the prosecution, after he had become unexpect- 
edly and unwillingly the depository of the prisoner's con* 
fession. From that moment his fire slackened, and was 
directed thenceforth to only two or three points, and these, 
unless we are grievously mistaken, really vulnerable portions 
of the case, and justifying, in our opinion, after much consi- 
deration of the facts elicited on cross-^examination, the graves^ 
suspicions. 

On the ensuing mdrmng, after a sculptor had been called 
to speak to the accuracy of the model of Lord William Bus^ 
sell's house, which had lain before the jury during the trial, 
and Sarah Manser and Inspector Tedman had been recalled 
by the prosecutor, who put only one apparently immaterial 
question to each, Mr. Phillips rose to address the jury; and 
if he did not do so under circumstances entitling him to the 
sympathy of all who knew and could appreciate the misery 
of his position,— with the ominously watchful eye and ear of 
Mr. Baron Parke being upon him during every syllabi^ of his 
speeob> and a consciousness that the fatal secret of the con* 
fession would in a few hours' time be universally known,— no 
advocate ever was, or can be, entitled to such sympathy. 
We think it proper to give the opening paragraphs of his 
address, verbatim^ from the "Times," which is also given 
almost totidem verbis in the " Annual Blister."' 

*' Mr. PhiUIps addressed the jury for the prisoner; — 

" He supposed he need hardly say, that after twenty years' 
experience in Courts of criminal justice, he had seldom risen to 
address a jury under more painful and more anxious sensations. 
There were certain circumstances in this case, revealed before the 
magistrates, which had caused him much anxiety ; and he left 
them to conjecture how much that anxiety must be increased by 
the production, without any notice whatever, of evidence by which 
the life of the unhappy man at the bar might be placed in the 
greatest peril. He said, ^ might,' because he did not consider 

I VoL IxxxH. pp. 233—236. 
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even that additional proof, for reasons which he shonld 6tate to 
them, by anj means conclusive. He felt that, in the situation ia 
which he stood, he should have their kindest sympathies; he 
should also have the sympathy of his associates. They were em- 
barked together in a common cause ; they had incurred together a 
common responsibility ; the life of a fellow-creature was intrusted 
to their keeping; and so surely as they dealt with that life 
unjustly^ so surely would they have to answer for it to the God 
who made them. 

** He had not merely the facts of the case to deal with, but the 
odious prejudices which the preliminary investigations must have 
engendered, filled him with apprehension. 

" The horrid nature of the crime itself, the rank of the deceased, 
the numerous connexions mourniog their bereavement, the opinions 
promulgated before tlie prisoner could be heard, the fact that his 
ease had not been left to the ordinary instruments of justice, but 
that speculation had beea stimulated by the offer of a Government 
reward — as if the grave knew any aristocracy, — these things did 
fill him with apprehension. And when he looked around him on 
that crowded court, and saw the intensity of the public gaze, and 
almost heard the throb of popular indignation ; and when he 
turned him to the dock, where the wretched object of this outburst 
stood, — alone amid this multitude, far from his native land, far from 
the friends that loved, and the associates that in his hour of 
danger would have crowded around him, — a poor, solitary, isolated, 
helpless foreigner, — he did own that he should feel his spirits 
fainting fast within him, were it not for the anchor by which he 
held, an anchor that was centred in the breasts of the jury. He 
relied upon their integrity, upon their sense of justice ; he partici- 
pated in that generous reliance which the prisoner showed, when 
he refused all foreign interference, and trusted his life to a jury of 
Englishmen. 

" He thought that the prisoner was right ; he had no fear in 
appealing to such a tribunal. He knew that the case, whatever it 
was, would by such a tribunal be fairly, fully, impartially heard, 
and justly decided. He should proceed, then, to consider the most 
extraordinary and unheard-of circumstances of this case; and, 
having done so, he should submit that in such a case, wrapped up 
in clouds, in mystery, and darkness, there was not only nothing 
npon which they could safely convict the prisoner, but that here 
and there probabilities started up which might make them suspect 
that he had been made the victim qf an uryust and depraved con* 
spira^y !^ 
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What was the object of that probable conspiracy, thus 
guardedly suggested, and what were the means by which it 
had been sought to obtcdn the object, must long ago have 
occurred to any attentive reader of the foregoing pages. 

We had marked many passages in the eloquent and pow« 
erful address of Mr, Phillips for quotation, as specimens 
of what may be admirably accomplished by a skilful advo* 
cate, in even the most disheartening and desperate cases. 
Want of space, however, and a desire to adhere to the real 
points of the present controversy, compel us to be content 
with merely indicating the course of his topics. He pro* 
ceeded to say that '^he had much to complain of in the 
opening address of Mr. Adolphus," particularly in his at- 
tempting to answer a prisoner's defence, by anticipation oi 
what it might possibly turn out to be* Then Mr. Adolphus 
had said, ** the man is a foreigner; and foreigners always 
murder when they rob : ** a proposition which he scouted in 
terms of vigorous and indignant eloquence. Then as to the 
possible motive for the crime : " it was not,*' said Mr. Adol- 
phus, "necessary for a man to have a motive to commit 
crime.'' The prosecutor had been obliged to say this, be- 
cause he acknowledged he could assign no motive for Cour- 
voisier's murder of his noble, kind, and confiding master. 
Had it been avarice, he had many ways of obtaining his 
wishes easily, without resorting to murder. " This teas not 
a case in which they had clear proofs before them ; it was one 
of circumstances only, as the prosecutor had himself told 
them : and, therefore, every minute observation with which 
it might be his painful duty to trouble them, would^ he was 
sure, be taken into consideration. It was not his case, it was 
their own case. His duty performed, not upon Aw feeble 
breath, thank God, would the irrevocable doom depend. 
Upon them it would ; and, therefore, when the arduous task 
committed to himself and his friends was performed, their 
consciences would be clear."^ He proceeded to remark on 
the proved and admitted absence of assignable motive on the 
part of the prisoner, for the murder; and then at once pro- 
ceeded to an obviously important topic of his defence, of any 
defence, especially in cases of mere circumstantial evidence^ 
namely, that it lay on the prosecutor, to make out clearly a 



40ft . Mt. Charhi Phillipfi ' 

ease of guilt against the piiaotier, whdie innoeencd \% of ooitrse 
preAttined by the law. ** The coubeel foi* the proeectitiotr 
had undertaken to prove that the crime had been comnutted 
by the prisoner. He believed it would be laid down by 
the learned Judge, that it was the duty of th$ prosectiiar to 
Inring home to the prisoner, without any reasonable doubt 
whatever, the commission of this offence* It was not hi^ 
(Mr. Phillips') business to prove who did it; that was the 
task they had undertaken. Unless that were proved^ he would 
beseech the jury to be cautious how they imbrued their handii 
in this man's blood. The omniscient God alone knew whd 
did this crime.^ He was not called on to rend asunder thd 
dark mantle of the night, and throw light on this deed of 
darkness. They were bound to show the prisoner's guiltj— 
not by inferencci by reasonings, by that subtle and refined 
ingenuity which he Was shocked to hear exercised in the 
opening address of his friend, but to prove, it bjr downrighti 
dear^ open, palpable demonstration* How did they do this? 
Whatfiaid Mr. Adolphus, AND His witness Sabah Man* 

JftBR? AKD H£!B£ he WOULD BEO THJfi JURY KOT TO 
SUPPOSE, FOR A MOMENT, IN THE COUBSE OP THE NABBA^ 
^IVB with which he must trouble them^ that he meant to ca^ 
the crime upon bitheb of the Ib^bmale ' sebt ants* It 
was not at all necessary to his case to do so. He wished not 
to asperse them. '{God forbid that any breath of his should 
send tainted into the world persons pethaps depending fofr 
their subsistence upon their characters It was not his duty^ 
nor his interest, nor his policy to do so."^] The Exatainel', 
an originally stating this part of its charge agsdnst Mr. t^hil- 
lips, on the 27th June, 1840, quoted> and verj/' oonspi<^ 

^ The reader will continue to bear in mind that we are quoting from the 
report in the Times ; and as to this sentence some observations will be found 
hereafter {postt p. 492.). 

' « The Morning Chronicle report thus comm^neeii this important paragraph i 
T— " In the first place, says my friend, Mr. Adolphus, and says his witness Sarah 
Manser, — and here I beg to do an act of justice, and to assure you that I do 
)iot for a moment,*' &c., ** that this crime may have beeQ committed by the 
itoale serrants/* Th6 Herald : *>- " But kt me do mpseff justice, and otbxrs 
«vsTicK, by now stating,** &e. The Post :— ^" Let me do m^Mff justice, and 
oTBB&s 7USTICB, by begging you not to suppose that 1 am in the leatt dtgne 
keeking to cast the crime upon ant of trb wiTMXssEa.** 
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ouonsljr, onltf the loii two eentences, above induded m 
1>facket8> taking no notice whatever of the fiff more ith- 
portant sentences immediately preceding them 1 Mr. Phillips, 
however^ having thus guarded the jur j at the outset, against 
entertaining erroneous notions as to his intentions with refer* 
ence to the women servants, thus proceeded; — and to the 
whole of this paragraph, particularly the portions in small 
capitals, wd would direct the Special attention of our readers. 
' — ** The ^nt imputation on the prisoner by Mr. Adolphus^ wai 
his AGITATIOK. Let them try that by the test of their own 
hearts and consciences. The prisoner had seen his mastel: 
retire to his peaceful bed, and was alarmed in the morning 
by the housemaid, Who was up before him, with a cry of 
Irobbery, and some dark mysterious suggestion of murder. 
* Let us go,' said she, * and see where my lord is/ He did 
Confess that that expression struck him as extraordinary. If 
fshe had said^ ' let us go and tell my lord that tlte house is 
phnderedy that would have been natural 5 but why should 
she suspect that aught had happened to his lordship ? She 
6aw her ^Uow ^rvants safe, no taint of blood about the 
house, aiid where did she expect to find her master ? why, in 
his bed-room to be sure. What Was there to lead to a sus-^ 
picion that he was hurt? ' Courvoisier was safe, the cook 
Was safe, and why should she suspect that her inaster was 
hot safe too P If he had heard the character of that nobleman 
right, there was never a man who breathed who had less rea^ 
son to suspect or dread a foe. But Courvoisier did as he was 
desired. He and Sarah Manser went to the bed-room. The 
t)ri8oner walked up to the window, as he was in the habit of 
doing ; he opened a shutter ; and then the female servant 
saw a speck of blood upon the pillow, and ran screaming out 
of the room. He had put a question to the witness respect- 
ing the account she had given before the Coroner* The de- 
jjositions taken before the Coroner were then before the 
learned Judges ; and, perhaps, they would consider it their 
bounden duty to tell the jury, whether that woman swore 
before the Coroner as she did before the Court.* His con- 

' It may be necessary to ajiprise the non-firofesnonftl reader of the readoti 
why Mri Phillies did not ttt ottce iettle the point, that there wai & rarlatoc* 
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Bcience was clear. He had discharged his duty by throwing 
out that suggestion. The question he had put to the witness 
vras this ; * Upon the oath you have taken^ did you not tell 
the Coroner that you saw — instead of ^some blood on the 
pillow,' — ^his lordship murdered on the bed?' That was 
matter for the jury to consider. He should now pass on. 
The window was opened, the daylight let in on the dreadful 
spectacle, — and could they expect Courvoisier — or any 
human being who did not disguise within a human shape the 
heart of a wild beast — to remain unmoved at the exhibition? 
To see rank and age — a nobleman, seventy-three years of age, 
weltering in his blood ; how did the jury think that tliey could 
have borne the spectacle ? Mr. Adolphus said, they must show 
no agitation at it ! that if they did, it must be taken as a 
proof of guilt 1 What would have been said if Courvoisier 
had remiuned calm, and looked on unmoved ? Would thej 
not have thought, and thought justly, that the man who was 
unmoved, who did not shudder with agitation at such a sight 
— was himself capable of committing the deed ? But when 
Mr. Adolphus called on them to mark the agitation of the 
prisoner, as a proof of guilt, what became of the women, who 
showed the very same feelings? He thought the betteb 

OF THESE WOMEN FOB DOING SO : GOD FORBID HE SHOULD 
INSINUATE IT WAS A PROOF OF THEIR GUILT : IT WOULD 
APPEAR TO HIM, ON THE CONTRARY, TO BE A PROOF OF 

THEIR innocence! He wished his learned friend had 
been where he, Mr. Phillips, had accidentally happened to be^ 
—-in Hyde Park, some days since, when the murderous attack 
on the Queen was made ! He wished his friend could have 
seen the emotion of the bystanders when it became known ; 
how the stoutest man stood appalled ; and every face betrayed 
the most painful agitation. If that were a proof of guilt, 
there was not a man in the Park who should not have been 
considered the murderer. Agitation, indeed /^^ The Morn- 
ing Herald thus reports the passage above quoted in small 

between any answer given by the witness at the trial, and one given when she was 
examined before the Coroner. If he had done so, he would have made thes€ 
depositions evidence, and so have entitled the counsel for the prosecution to a 
reply. Whether or not, in the present instance, Mr. Phillips was likely to 
allow a speech in reply from Mr. Adolphus, after svch an opening at his, it is for 
the experienced reader to say. 



and his Defence of Coureoisier. 409 

capitals from the Times: — << But Mr. Adolplius talks of 
the prboner'fl agitation being a proof of guilt. Let me re- 
mind him that the female servants, his own witnesses, were in 
the same state of agitation, and I think thb B£TT£b OX" 
xasM FOR IT : for I hold, that in such a case, agitaticm, sa 
far from being a proof of guilt, is A PBOOF OF INNOCENCE." 
The Morning Chronicle gives it thus : — ^' But when Mr. 
Adolphus calls on you to say that his [the prisoner's] agitation 
was a proof of his guilt, wliat is to become of the women? They 
showed similar agitation. Mr. Adolphus says, agitation on 
the part of the man, was a proof of his guilt. I SAT, that 

AGITATION, IN THEM, WAS A PBOOF OF THEIB INNOCENCE ; 
AND THAT IS THE DIFFEBNCE BETWEEN USl" The 

Xiassages above-quoted from the Times, in small capitals, 
have never been cited by the Examiner in any of its articles 
during the last ten years ! as far as we have been able to dis^ 
cover (certainly not in those placed at the head of this 
article)^ thou^ the attention of the writer of them was of 
course directed to the report in the Times, which, doubt* 
less, he has carefully and repeatedly studied, to discover 
whether it really bore out the assertion, that Mr. Phillips 
deliberately imputed to the women servants, or insinuated 
against them the imputation, that they had been guilty of 
the crime of murder 1 And the only proof which the 
Examiner has to offer of so horrible an imputation, is con- 
tmned in the foregoing brief extract, beginning, *^ the prisoner 
had seen his master retire to his peaceful bed," and ending, 
" why should she suspect that her master was not safe too ?" ^ 
Pursuing the course of Mr. Phillips' defence, there follows 
a series of acute and striking comments on various points of the 
evidence which had been pressed by Mr. Adolphus strongly 
against the prisoner. One of them related to the ineffectual 
search by Inspector Tedman of the prisoner's box on the 6tli 
of May ; and Mr. Phillips remarked, with equal force and 
justice, on the probability that the gloves, handkerchiefs, 
and shirt-front had found their way fraudulently into the pri- 
soner's trunk, — which, instead of having been immediately 
sealed up and secured, out of justice to the prisoner and the 
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pabliCi after Iiiq)ector Tedman's search on the 6th of May 
had satisfied him that there was nothing in it to criminate the 
prisoner, had ^* remained open and accessible to the women ser*- 
yants andihe whole gang of policemen," down to the day when 
the articles in question were so strangely discovered. '^ Who 
put them there, between the 6th and 14th of May? — his 
learned friend had demanded, Who murdered Lord W. 
Russell ? He (Mr. Phillips) was not bound to show lliat ? 
but he had a right to know — who put those bloody gloves 
in the prisoner's trunk, between the 6th and 14th of May, 
after the first minute examination by Inspector Tedman, and 
when the prisoner had been three days in gaol !^ Had there 
not been practice here ? * Thus bad begins ; but worse re- 
mains behind.' This man, it was evidently determined, 
should be made the victim of some foul contrivance. Then 
as to the handkerchiefs, shirt-fronts, and frill : who put these 
into the trunk, and for what purpose ? They were not there 
on the 6th of May. It was clear Courvoisier had not put 
them there; it was physically impossible: he was in his 
dungeon at the time, three miles o£ Some villains must 
have been at work here, to provide proofs of guilt against the 
prisoner, and endeavour to make the jury instrumental in 
rendering him the victim, not of his own guilt, but their own 
machinations. He was not wrong in saying that there existed 
& strong suspicion, if not actual proof, that the trunk had 
been practised on." Mr. Phillips then proceeded to comment 
severely on the conduct of the policeman Pearce, who had 
suppressed a portion of his remark to the prisoner (*^ Dare 
you look me in the face ? "), yet said he had not intended to 
" intimidate*" Mr. Phillips charged him with an attempt to 
extort a confession, and added, ** yet the fellow who did all 
this, told the jury he expected to share in the plunder, — the 
450/. reward, — which was to be divided over the coffin of 
Courvoisier. He had hoped the days of blood^money were 

- > In the report of the Morning Herald, as cited b^ the Examiner on the 8th 
Deo. 1849i there appears, in this port of the speech, the following bold arowal 
by Mr. Phillips, in the presence of the Judge and jury: — " Itayt freely and 
fearlettly, thai the artidu were placed there by tome of the poUee^ for rtaeotu beii 
known to th$mteivet f *' 



and his Defenee of Courvoisier. * 411 

pABt. Thede rewards might be offered by Government from 
the purest of motives. They might induce men to hunt out 
evidence^ but their effect was, also, to make them invent, 
fabricate, colour, distort, and exaggerate it, to attain the end 
they had in view/' Then came Baldwin, whom Mr. Phillips 
accused of *^ shuffling, equivocation, and lying on his oath ; '^ 
and, as we have already intimated, the Judge agreed with 
Mr. Phillips, and directed the jury to dismiss from their 
minds the evidence of this man, as worthless and dangerous ! 
Mr. Phillips proceeded to explain several other portions of 
the evidence, as beii&g of an inconclusive character, and even 
consistent with the prisoner's innocence. He observed on 
the absence of the slightest wound or scratch on the prisoner's 
person, or stain of blood on any portion of his clothes ; that 
it was absurd to suppose he would, if guilty of the murder, 
have placed gloves, handkerchiefs, &c., marked with blood, 
where they were certain of being instantly discovered ; and 
the same observation he applied to the articles which had been 
found in the pantry and scullery. He also asked how the 
Cook's silver thimble — an utterly worthless article — came 
to be in the hall, among the other articles found there ; and 
Called attention to the undoubtedly remarkable circumstance, 
that so much could have been done, — door-breaking and all, 
—during the night, by Courvoisier, who slept in a room 
immediately adjoining that of the women servants, without 
having once disturbed them. He pointed out the strange 
position, and the contradictory character, of the evidence, as 
to the marks said to have been found on the area door. On 
coming to the startling addition to the case for the prosecution, 
afforded by the evidence of Mrs. Piolaine, he complained loudly 
that he had not been apprised of it, and of the name of the 
witness, (as he certainly might have been) over night. " A 
night, at least, should have been given, to allow inquiries to be 
made into tlje character of the witnesses. This new evidence 
had been sprung on him like a mine. He knew nothing about 
Mrs. Piolaine; how should he? The prosecution had taken care 
that he should know nothing about her. . . - He hoped 
the jury knew something of Leicester Place. If they did, 
they knew the character of this hotel, with a billiard room 
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attached to it, where — unlike at a respectable hotel — anjr 
stranger, not being a guest, might enter and gamble. Thid 
was the evidence of Mrs. Piolaine, who though," &c. ; and he 
went on to remark justifiably on the air of improbability worn 
by a portion of her evidence, and the possibility of her being 
mistaken as to the identity of the prisoner. ^^ But supposing 
all this was admitted (and he was sure that the jury, could 
they find their way out of this case, consistently with the 
ends of justice, without shedding the prisoner's blood, would 
be glad to do so), was this evidence conclusive as to the 
murder? On .this question they would have the vduable 
opinion of his Lordship ; yet he might say of this evidence,* 
that though, if true, it might be conclusive of the robbery, yet 
it was by no means conclusive of the murder. And with 
respect to the commission of the murder, the jury might have 
a strong suspicion, or even a moral conviction ; but it was wot 
on a strong suspicion, or a moral conviction, that a man was 
to be declared guilty of murder. If, notwithstanding that 
suspicion, they felt bound to acquit the prisoner, he was still 
answerable for the robbery, if guilty ; and even supposing 
him guilty of the murder, which, indeed was known to 
Almighty God alone, and of which, for the sake "" of his 
eternal soul, he (Mr. Phillips) hoped the prisoner was inno- 
cent, it was better far that in the dreadful solitude of exile 
he should, though, not in the sight of man, but before the 
presence of God, atone, by a lingering repentance, for the 
deed, than that he should now be sent, in the dawning 
of his manhood, to an ignominious death, in a case where 
the ti'Uth was not clear. And having now travelled 
through this case of mystery and darkness, his anxious task 
was done ; that of the jury was about to begin : might God 
direct their judgment! . . . His had been a painful 
and an awful task ; but still more awful was their responsi- 
bility. To violate the living temple which the Lord had 
made, to quench the fire that His breath had given, was an 
awful and tremendous responsibility. The word once gone 
forth, was iiTevocable. Speak not that word lightly. Speak 
it not on suspicion, however strong; on moral conviction, 
owever cogent; on inference, or anything, but a clear. 
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irresistible, bright, noonday certainty. ... If they 
PRONOUNCED THE WORD LIGHTLY, its memory would never 
die within them.** — And toould it? These words were ad- 
dressed, by one who was, as will be admitted, bound to act as 
though he were not the depository of the fatal secret confided 
to him, to twelve men who were, as the Chief Justice almost 
immediately afterwards In Impressive terms reminded them, 
sworn to decide according to the evidence. " They 
sate in that box under the solemn sanction of an oath, and 
were bound by that oath to deliver their verdict according to 
the evidence laid before them ; they were bound to decide upon 
that evidence, and upon that evidence alone, so that, in coming 
to thfeir verdict, their understandings and consciences should 
agree." If the jury should pronounce their dread verdict 
irrespectively of the evidence, — that Is, ^* lightly, ^^ — they 
would have unquestionably violated their oaths, and that, too, 
in a case where the life of a fellow-creature was at stake. We 
have omitted, equally from want of space in this protracted 
article, and as needless to our present purpose, several pas- 
sages of powerful rhetoric, ably enforcing the appeal which 
appears above. 

Such was the defence of Mr. Phillips, on certain isolated 
portions of which, alone, it has been sought to support the 
gross charge alleged against him. 

The summing up of the Chief Justice, which lasted for three 
hours and a-half, was characterised by that rigorous Impar- 
tiality and clearness for which he was so pre-eminently dis- 
tinguished. So long and elaborate a summing up alone amply 
evidenced the real doubt which he deemed to surround the 
proved facts of the case, and the necessity which existed for a 
careful and unbiassed consideration of them. He put it pro- 
minently to the jury, whether the murder and robbery were 
perpetrated by different persons, on the same night, or by the 
same person ; and whether the marks of burglary and robbery 
exhibited within the house, and on the back door, were genuine 
or spurious? Were the articles of property so disposed 
within the house, and the marks so made on the door, to 
divert the attention of the ofiicers of justice, in order that the 
guilty parties might escape? If thieves had entered to 

£ S 3 



414 Mr. Charles Phillips^ 

plunder^ would they have left behind property so eaailjr dis- 
posable about their persons ? He advised the jury " by no 
means to rely on the prisoner's expressions when first met 
with in the morning, or his agitation, as a mark of guilt," but 
to act upon their oaths as to proved facts. He regarded the 
discrepancies between the evidence of the two women servants, 
and the suggested variance of expression attributed to the 
housemaid on the occasion of her first entering Lord William 
Russell's bed-room, as immaterial. " It was stated in the 
course of the trial, that the words of Sarah Manser, * Let us 
go and see where his lordship is/ were 'rather extraordi- 
nary.' But in looking at expressions made use of by parties 
in a state of anxiety and alarm, the jury would not have to 
confine the words to their strict interpretation." " Nor was 
much weight to be attached to the language attributed to the 
prisoner, about * Old Billy being a rum old chap,' &c. ; it 
was little more than the kitchen gossip of servants about 
their masters. The discrepancy imputed to the statement 
of Sarah Manser, between * seeing' blood on the pillow, 
and * my lord murdered in the bed,' was not to be strained 
too far. For, after all, " it really appeared a trivial one, and 
not to amount to a contradiction;" and he thought that 
Sarah Manser's testimony ought to be believed. " With 
respect to the question which had been put to the prisoner 
by the inspector, there could be no objection to his doing so ; 
but if it had been for the purpose of entrapping him into a con- 
fession which might be used in evidence against him, it waa 
most unfair. If the words, *Dare you look me in the face?' 
were used with an honest intention, the officer was not to 
blame." As to the gloves and handkerchiefs, " some ob- 
servations had been made about finding the gloves and hand- 
kerchiefs secreted in the prisoner's portmanteau ; and it was 
stated that they must have been placed there to bring the 
prisoner within the consequence of a verdict of guilty. The 
jury would con$ider whether, in the previous search, when all 
the shirts were taken out and placed on the bed unfolded, the 
ff loves and handkerchiefs could have escaped notice; and 
whether any one could be capable of making up the chain of 
circumstances, in order to convict the prisoner at the bar. 
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They would also consider whether^ if this had been intendedj 
more decisive steps would not ,have been taken^ for scarcelj 
any blood appeared on the gloves and handkerohiefs ; and it 
might be supposed, that if the party who committed the 
murder wore those articles at the time, they would not 
exhibit more marks than those produced. . • • As to 
the handkerchiefs it might be siud, that if the prisoner were 
the guilty party, he would never have placed them in his 
portmanteau, where they could not by possibility escape 
detection." ^' As for the operation of rewards, many crimes 
would go undiscovered without them ; but it was for the 
jury to consider how far the credibility of witnesses was 
affected by the expectation of reward." In speaking of 
Baldwin's evidence, his lordship said, '* The witness, John 
Baldwin, the police constable, gave evidence as. to the st^te 
of the leads and the walls ; but he gave this testimony in such 
a wai/i that it would be dangerous^ in such a serious inquiry as 
this, to give any credit to it^^ His lordship then remarked on 
the favourable evidence as to the prisoner's character, explain- 
ing its true value and tendency, as operatmg only in cases of 
doubtful facts, not where the facts were so strong (^^ though 
he did not mean to say they were so in this case ") as to leave 
no reasonable doubt in the minds of the jury as to the 
guilt of the accused. After remarking on the difficulty of 
assigning the true motives of human action, and saying that 
a court of justice had to deal with facts only, and to reconcile 
them with the act charged against an accused, his lordship 
thus concluded his jrighteous and luminous summing up; — • 
" After carefully considering the whole matter, it was for the 
jury to say whether the prisoner was guilty, or not guilty, of 
the crime with which he was charged." 

The jury retired to consider their verdict ; and, after an 
absence of an hour and twenty-five minutes, returned with a 
verdict of Guilty ; on which the prisoner was sentenced to 
death, the Chief Justice telling him ^Uhat his guilt had 
been brought to light in a manner clear and convincing 
to all. The murder in itself, with the single exception of 
one direct circumstance against you, which subsequently 
appeared in the course of the trial, was involved in mystery. 

E E 4 
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It was committed and pknned by you with so much secrecy 
and cunning, aided by peculiar facilities of which you took 
advantage, that you considered yourself safe from the con-^ 
sequences of the crime." ^ 

We have now laid before our readers, with all possible accu- 
racy and fidelity, and much more fully than is consistent, 
but for the interest and importance of the subject, with our 
space, the whole proceedings of this memorable affair ; and 
the question now to be considered is, — Did Mr. Phillips dis- 
charge his duty as an advocate, consistently with the dictates 
of honour and morality ; or did he irretrievably compromise 
his character, and, in so doing, cast a stigma on the great 
profession of which he is a member ? The Jurist, in the 
article in which It admitted the sufficiency of Mr. Phillips' 
explanations, thus speaks of the duty of the advocate, and 
Mr. Phillips' due discharge of those duties : — "If the law 
has laid down, for the general protection, some certain rules 

^ The roHowing if the conclusion of Counroisier's confession, duly signed by 
him, and attested, and sent to the Home Office. It goes into details which, 
with the following exceptions, accord with the evidence adduced at the trial :— • 
** The gloves were never placed in the shirt by me, nor to my knowledge. 
When I left Mr. Fector*B, I gave all my white gloves to the coachman. The 
handkerchiefs that were found in my portmanteau were never put there by 
me. They were in my drawer where I used to keep my dirty linen, or in my 
bag, with my dirty linen, in the pantry. If there is blood upon them, it must 
have been from my nose, as it sometimes bled. I know nothing whatever of 
the shirt front. I turned up my coat and shirt sleeve of my right hand when I 
committed the murder. I did not use the pillow at all. After I had com- 
mitted the murder, I undressed and went to bed as usuaL I made the marks 
on the door on the outside, none of them from the inside, for the purpose of 
having it believed that thieves had broken in. I never made use of the chisel 
or the fire-irons. I placed the things about the house, to give the appearance 
of robbery. It is not true that tlie bottom bolt was never used to secure thts 
door ; it w^s bolted that night I took the jewellery after I had committed the 
deed. AH the marks on the door were made from the outside on the Monday 
night, for I got out of the pantry window and broke in at the door, and while 
getting out of the pantry window made a little mark on the wall outside, near 
the water-pipe, which the witness Young saw, and mentioned in his evidence. 
I went to bed about two o'clock. I burned nothing. I did nnt wash my 
hands or the knife in the bedit in his lordship's bedroom. Sarah Manser knew 
nothing about it. Neitlier did the cook nor any of the other servants. I am 
the only person who it at all guilty. — Faancois Benjamin Cqukvoisier; 
June 22, 1840." — Annual Hegister, vol. Ixnii. p. 338, 
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of evidence, or otherwise, according to which, only, the legal 
conclusion of a man's guilt is to be arrived at, it is the duty 
of counsel to do as Mr. Phillips did, — to retain liis brief, ' 
and to use every endeavour that his intellect can suggest^ to take 
care that his client shall not he condemned except hy a conclu-- 
sian strictly deducible, by applying thejixed rules of the law to 
the evidence produced^ * Mr. Baron Parke tersely defined 
to Mr. Phillips that duty to be, " using all fair arguments 
arising on the evidence;^* and the Examiner admits his 
duty to have been, ''to confine himself to weighing the 
BufiSciency of evidence, and examining flaws in its links;'* 
that '' had he done this, '* he would at least have avoided 
wrong and danger to others, in the defence of an assassin:" 
and " its objections to Mr. Phillips' defence applied to the 
points in which he became the assailant or accuser of wit- 
nesses, whose truth he had NO BEASON to SUSPECT after 
Courvoisier*s confession; and also to his solemn pretences of 
the prisoner's innocence,^ This was the wording of the charge 
nearly ten years ago. On the 24th of November, 1849, 
the Examiner thus declared its deliberate adherence to the 
charge : — ** Our plain and distinct averment against Mr. 
Phillips is, that with a perfect knowledge where the guilt 
lay, he endeavoured to cast the suspicion of the guilt upon the 
innocent To that averment we in all respects adhere." In 
the same number, also, it is stated, in allusion to their 
original accusation, ** We did not accuse Mr. Phillips of 
solemnly protesting his belief in Courvoisier's innocence, ])ut 
of solemnly acting it 1 in short, our charge was restricted to his 
solemnly acted belief in the innocence of a murderer!" They 
were pleased to " admit Mr. Phillips' right, in the peculiar 
circumstances of the case, to retain his brief * even after the 
confession ; ' " and expressed their opinion that " his defence 
should turn, in such case, on the sufficiency of proof, and 
on technical points." 

We have already placed our readers in a position to form 
their own judgment on this subject, and shall presently offer 
a few observations which have occurred to ourselves. But, in 
the first instance, we would ask how can the Examiner get 

1 Jurist, 24tli Nov. 1849« 
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rid of the distinct and emphatic testimony of the iUustrioaa 
Judge who tried the case^ and his verj eminent brother 
Judge who sate beside him, and who states that ^' he had a 
reason^ which the Chief Justice did not know, for watching 
Mr. Phillips ; " both of whom concur in stating that *^ Mr. Phil- 
lips had carefully abstained from giving any personal opinion in 
the case," and that he had never ^^ appealed to Heaven as to 
his belief in Courvoisier's innocence ?" while it is further ex- 
pressly stated by two gentlemen of unquestionable veracity, 
honour, and standing at the Bar, who publicly give their 
names ^ that they heard the late lamented Chief Justice, 
shortly after the trial, and after the chaise had been made 
against Mr. Phillips, state that ^^ Mr. Phillips' observations 
had been much misunderstood ; " that *^ he had, under accu- 
mulations of extraordinary difficulty, properly discharged a 
most painful duty ;^ that the Chief JTustice not only "ex- 
'Culpajted him from the precise imputations," but made such a 
representation of the case as tended " to remove every impress 
sion to Mr. Phillips' prejudice;" that "the Chief Justice 
declared distinctly that he deeply regretted the attacks 
which were made on Mr. Phillips, and strongly declared that 
there was no foundation for them." Can anything possibly 
be more decisive ? To say nothing of similar strongly con* 
current testimonies from various gentlemen, independent and 
disinterested, who were present at the trial, heard, and 
closely attended to, all that Mr. Phillips said; and have come 
forward honourably to bear such testimony, — it must occur to 
any one, that the emphatic, undisputed testimony of two of 
the most gifted, distinguishecl, and high-minded Judges who 
ever adorned the seat of justice, is perfectly conclusive on the 
question. Consummately qualified for the task, they are equi- 
valent to any conceivable number of the most thorouglily com- 
petent witnesses speaking to any facts which have come under 
their personal observation. Their integrity was, as the Ex- 
aminer may possibly admit, beyond all question ; their intellec- 
tual capacity far beyond a high standard of mankind ; they had 

> Mr. Mellor of the Midland, and Mr. Flowers of the Oxford Circuit, 
<* Correspondence/* pp. 25. 28. 
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mcomparable opportunities and facilities for observation ; and 
one of them — a man remarkable for his acuteness and 
strength of intellect — declares that he ** narrowly watched " 
this harassed advocate, and testifies to the unexceptionable 
manner in which he dischaxged his dutj. How could, then, 
these two Judges have been mistaken ? How could they ever 
have brought themselves deliberately to vouch the propriety 
of conduct of which they even entertained the slightest doubt? 
Let U8^ however, see what are the specific charges of the 
Examiner, and how they are borne out by the evidence on 
which they are professedly founded. They were originally 
thus expressed, and have been ever since adhered to : -— 
That, after the confession of Courvoisier to Mr. Phillips, he 
'.' threw out the cruellest insinuations against the witness Sarah 
Manser^ and advanced the foulest charges against the poUceJ* 
As to the former branch of this charge, there are just grounds 
for serious complaint against the Examiner. Nearly ten 
years ago it originated the charge of ^' throwing out the 
cruellest insinuations against the witness Sarah Manser.'' 
We have ever since been under the impression, as doubtless 
have been the other readers of the Examiner, till the 
publication of Mr. Phillips' letter to Mr. Warren, that the 
Examiner had quoted frankly and fairly, without any sup- 
pression, from the Times' report of that part of Mr. Phil- 
lips' speech on which the Examiner founded its imputations. 
We unfeignedly regret to say, however, that we find our- 
selves to have been altogether mistaken ; that a single sen- 
tence has been picked out of a strong bond fide disclaimer, and 
placed conspicuously alone, as if it were the only sentence of 
the hind or tendency ; and no allusion whatever is made to 
those immediately preceding it, containing an anxious, posi- 
tive, emphatic exoneration of the female servants, such a^ 
the public never would have heard of as far as the Examiner 
was concerned, even unto this day, but for Mr. Phillips' 
letter, and our own careful reference to the Times' report I 
With the following pregnant words under its eye, — uttered 
the instant after Mr. Phillips had first mentioned the name 

' Examiner, 27th June, 1S49. 
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of Sarah Manser, — ** and here he would beg the jury not to 
suppose for a tnoment that he meant to cast the crime upon 
either of the female servants^''^ — the Examiner contents itself 
with quoting the ensuing : " God forbid that any breath of 
his should send tainted into the world persons perhaps de- 
pending for their subsistence upon their character ! It was 
not his duty, nor his interest, nor his policy to do so." 

The following is the entire passage, as given in the 
Times : — 

" What said Mr/Adolphus, and his witness, Sarah Manser ? 
** Here he would beg the jury not to suppose for a moment^ 
*\ in the course of the narrative with which he must trouble 
** them^ that he meant to cast the crime upon either of the 
*^ female servants. It was not at all necessary to his case to 
'^ do so ; he wished not to asperse them. God forbid 
" that any breath of his should send tainted into the world 
** persons perhaps depending for their subsistence, upon their 
" character. It was not his duty, nor his interest, nor his 
" policy to do so." 

The following is the mode in which the Examiner ori- 
ginally (27th of June, 1840) cited one portion only of the 
above : — 

" The intended line of defence (query, lie of defence ?) 
was not changed by the communication [of the confession]. 
The cruellest insinuations were thrown out against the 
witness Sarah Manser, and the foulest charges advanced 
against the police. 

" Mr. Phillips disclaimed the intention to criminate the 
female servants. No, forsooth ! 

<< < God forbid that any breath of his should send tainted into the 
world persons dependent for their subsistence upon their character ! 
It was not his duty, nor hi3 interest, nor his policy to do so.' 

<* But did he, or did he not, make the attempt in this passage ? 

" The prisoner had seen his master," &c. 

[Quoting the passage beginning with these words, and given 
antif p. 407.] Thus the Examiner, on the 27th of June, 
1840, totally suppressed the all-important passage in question, 
which had given a tone to the entire speech : and on the 
24th of November, 1849, deliberately reprinted the article of 
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1840, without supplying or alluding to the deficiency ! and 
in its own article of the former date, thus summarily and 
obscurely deals with this same apparently unwelcome passage, 
in professing to quote from the Times : — 

*^ And here he would beff, &c He wished not to asperse 
the female servants , God forbid ! &c &c It was not at all 
necessary to his case to do so." ^ 

' How is all this to be explained, and on what principle can 
it be justified? And in a writer avowing, in the same article, 
that he « writes with the fie of the Times before him f" Did 
it never occur to the writer or writers of all tliese articles, 
as very material that such passages as we have now called 
to their attention should be publicly noticed by them ; and 
credit given for them to the gentleman whom they were 
BO cruelly assailing ? 

Is this dealing fairly ? — The Examiner, having thus pre- 
faced this garbled extract (for such we must call it) with the 
words, *^ Mr. Phillips disclaimed the intention to criminate 
the female servants. No, forsooth ! ^ subjoins, ^' But did he, 
or did he not, make the attempt in this passage?'' and 
then quotes the brief passing comment of Mr. Phillips, legi- 
timately made on an answer given by the witness in open 
Court ; and this is positively its only proof of the grave 
charge, that he attempted to fasten the guilt of the murder 
upon the female servants ! Again totally suppressing, not 
only a still more impressive and conspicuous disclaimer, in 
the very same portion of the speech from which the Examiner 
is quoting, of all imputation on the women servants, — but a 
distinct assertion that he regarded their agitation, on the oc- 
casion in question, as a "PEOOF OP THEIR innocence;*^ 
adding, even, *^ God forbid he should insinuate it was 
A proof of their guilt ! " We ask, how it is possible 
to suppose that these signal passages could have escaped the 
sharp eyes that were scrutinising the paragraph in wliich 
they occur — scrutinising it, too, not from a zealous desire to 

* This last passage is priated in a column parallel to the quotation from Mr. 
I^illips' letter; which circumstance may possibly be assigned by the Examiner 
as a reason for referring to it only by the leading words of the sentence, and 
an*&c." 
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exculpate and to defend, bat to inculpate and accuse ? And 
if they were seen, why were they deliberately and peraever- 
i^gly suppressed, while an attempt was made, by citing an 
isolated passage, as if it were the only one of that character or* 
tendency, to sustain the charge which those former pastaget so 
clearly contradicted f The Examiner itself has unwittingly 
supplied evidence of the extent to which it has misled the 
journals relying upon its accuracy and fairness ; for it has 
quoted extracts from their columns, conclusively showing the 
ignorance of the writers that such passages were to be 
found in Mr. Phillips' speech, as are given in this article, but 
were not supplied by the Examiner I Again, it is of the last 
importance to remark, that the solitary and strictly legitimate 
comment of Mr. Phillips, on the remark which fell from Sarah 
Manser, which he said simply had " struck him as extraor^ 
dinary," occurs in the midst of that passage of the speech in 
which he is refuting Mr. Adolphus' first proposition, that the 
prisoner's agitation was a proof of his guilt : Mr. Phillips im- 
mediately, and with evident eagerness, seizing an opportunity 
to make that second declaration of his belief of the women 
servants* innocence, on which the Examiner has ever been so 
suspiciously fiilent I What becomes of the alleged cruel and 
infamous '^ insinuation '^ in the solitary comment in question, 
preceded as it is, and followed as it is, by full emphatic dis- 
claimers and protests? Regarded fairly, as a link in the 
chain of argument, the real drift of that comment is, that 
the jury might regard what fell from Sarah Manser, on this 
and other occasions, as inaccurate — as an exclamation not 
justified by the appearances around her at the time ; for proved 
circumstances are i*eoited showing that she could then have 
had no reason for suspecting personal injury to her master* 
It is really sickening to have' to deal with such perversion 
and over-straining as that here exhibited by the Examiner, 
which sees in this comment only " imputations of a know- 
ledge of the murder*' by the housemaid, ** previous to Cour- 
voisier's knowledge of itl" This one comment of Mr. Phil- . 
lips is the only scintilla of evidence offered by his accuser in 
support of the dreadful charge of deliberately attempting to 
destroy the innocent, in order to shield the guilty! There 
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k not the faintest allusion to the women servants, except 
such as we hnve quoted : nor is there throughout the entire 
three hours' speech, wherever reported, as far as we have seen, 
the slightest attempt to suggest or insinuate that " any oj 
the witnesses " ^ had committed the murder, or were in any 
way cognisant of it ; but, on the contrary, an explicit and 
straightforward disclaimer of any such imputation. What 
motives, indeed, could Mr. Phillips have had for resorting to 
such an unjustifiable topic of defence (and in the presence of 
Baron Parke), when he had already one amply sufficient fot 
his purpose, — one strictly legitimate, and established by the 
sworn evidence in the cause, as we shall presently demon- 
strate, and must, indeed, be already apparent to our readers, 
and to which he pointedly referred at tlie very outset of his 
speech f This attempt, then, to dislocate the solitary brief 
passage in question, and wrest it into a wrong significancy, 
appears to us to resemble the stjle of procedure of those 
who would, as Lord Erskine said, prove the Psalmist 
guilty of blasphemously asserting that '^ there is no God," 
by suppressing the preceding words — " the fool hath said 
in his heart." There is really not a shadow of pretence 
for this grievous accusation. Nothing could have sustained 
it but proof that the yeneral tendency of Mr. Phillips' speech 
was to save his client, by incriminating the women servants : 
whereas, it was precisely the reverse I How, indeed, could 
Chief Justice Tindal have failed to notice such an attempt 
in his summing up, and exonerate an outraged female's 
character from so foul and unfounded an imputation ? Yet 
he uttered not a breath of censure *— not a suggestion as to 
a harsh or unjustifiable comment or insinuation on the part 
of Mr. Phillips ! How, again, could Mr. Baron Parke^ 
fitting beside him, have tolerated the slightest tendency or 
approach towards such an imputation, without an instant and 
indignant interference to stop that which he would have 
known to be so revolting a display of depravity ? and to 
which, by his silence, he would almost have made himself a 
party : for qui non prohibet, cum prohibere possit, consentire 

^ Morning Herald, June 22d, 1840. 
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videtur ! How finally, could the Chief Justice, after hearing 
subsequently of the confession, have testified to the " proper" 
discharge by Mr. Phillips of "a most painful duty,** and the 
** groundlessness of the imputations " upon him ? To the 
cross-examination of Sarah Manser, before the confession, no 
one can possibly object, nor, that we know of, ever has. It 
does not appear to us in any way objectionable ; and yet the 
Examiner recently * professed to recite an advertisement 
issued on behalf of Sarah Manser, in 1840, In order to sustain 
its charge against Mr. Phillips (of course, in respect of his 
speech^ which expressly attributes her mental and physical 
prostration to the " harassing interrogations to which she was 
subjected, preceding the providential discovery of the guilt of 
Courvoisier ! " * To all the foregoing disproofs of this shock-: 
ing imputation, we must add the silence of the leading organs 
of public opinion at the time. The Times would, assuredly;^ 
never have passed by such a flagrant instance of forensic tur- 
pitude ; nor are we aware of any other journal, except the 
Examiner, and the few who too hastily adopted its accusation, 
that countenanced such imputations. In the Annual Ke-t. 
gister no notice whatever is taken of such a disfiguring 
feature of the defence, which is thus epitomised: — " Mr. Phil- 
lips then elaborately dissected the evidence ; pointing out some 
discrepancies, taking advantage of every piece of testimony, 
which could raise a presumption of the prisoner's innocence, 
and artfully insinuating that he was the victim of a con« 
spiracy among the policemen to divide the large reward of 
450/. over Courvoisier's coffin." ^ Could this impartial chro- 
nicler have overlooked the more hideous feature of the ad-, 
vocate's falsely imputing the known guilt of an assassin to 
an innocent woman, if such feature had really existed ? And 
as to the ^^ artful insinuation" respecting the policemen, let 
us now see how far the expression was justifiable. 

* Examiner, 24th Nov. 1 849. 

' The Examiner states, in a note, that ** to the above < advertisement* unhap- 
pily no effectual response was made** — a circumstance suggesting a significant 
inference. Had Sarah Manser been the victim into which it has since been 
sought to convert her, the British public would not have been appealed to ia 
vain on her behalC 

9 VoL Ixxkii. pp. 234« 235. 
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- The next head of charge against Mr. Phillips is, " his ad- 
vancing the foulest charges against the police, the ff round- 
Jesmess of which he knew, as well as his client's guilt." This 
appears to be not only equally unsustained, but equally dis- 
proved, by the evidence, with the former charge ; and also to 
have been advanced in defiance, or at least in total oblivion 
of the proved facts. Mr. Phillips bond fde believed that 
there had been unfair ^^ practices " among the police, to fa<- 
bricate evidence in support of a case otfierwise too doubtful, 
in his opinion, to warrant that conviction on which depended 
their participation in the large reward. That this belief was 
perfectly consistent with his own private knowledge of Cour- 
voisier's guilt, — a fact which was unknown to the police, — 
is obvious to any one of common candour or sense ; and we 
have taken care to lay before our readers the premises from 
which they may draw their own inferences, as to the reason- 
ableness and bonajidea of Mr. Phillips' belief. We are, our- 
selves, utterly unable, on considering the evidence, to account 
Kitisfactorlly for the blood-spotted gloves and bandkerchiefd 
found in* the prisoner's box on the 14th of May, having been 
there on the 6th and 8th of May» and yet, on the latter two 
occasions, escaping the observation of the acute and practised 
police, who seiirched expressly for the purpose of making 
such discoveries 1 What would the Judge, what would the 
Bar, what would the jury, what would the public, have 
thought and said, of the advocate who — his lips hermetically 
sealed as to the confession, and addressing himself anxiously 
and exclusively to the evidence, according to which alone the 
jury were to decide, — should have passed over these glaring 
topics of defence ? — topics which Mr. Adolphus had, in his 
opening, not only shrunk from adopting as a part of hi^case, 
but expressly and significantly discarded ? Why, but because 
he suspected the evidence in question to be spurious, and 
calculated tQ damage the case for the prosecution. And yet 
the advocate of the prisoner was ignominiously to disregard 
these fidyaiitages, and yet have credit for doing his duty by 
that pris]Q>ner, ' W^oijld , not an undying clampur have arisen 
against a British advocate, as having shamefully sacrificed his 
client to British prejudices, and given him over> bound hand 

YOL. XT. F F 
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and foot> to the great ducal family so pointedly alluded to by 
Mr; AdolphuB ? We ask again, — why did Mr. Adolphus dis^ 
card this evidence, and aho anticipate an attack tnt &e poHee f 
Why ^^ place no reliance on anything at any time found in 
the trunk," but because he, who had seen all the deposit 
tions, had heavy misgivings as to the bona Jide character of 
that part of the evidence, and sought to obviate, by ant^ 
cipation, the powerful comments which he knew would be 
made upon it on behalf of the prisoner? Where, then, id 
the evidence of Mr. Phillips' knowledge of " the grounffless- 
ness of these charges ? " Will any competent reader of tbe 
foregoing pages concur in opinion that liiese charges were 
groundless, that Mr. Phillips knew them to be so, and should 
have altogether passed by such topics ? In speaking, how-^ 
ever, of his ** unjustifiable attacks on the police," what is to 
be said of the policeman Baldwin, whose evidence the Chief 
Justice, in his summing up, actually declared that Mr. Phil«^ 
lips had annihilated? Yet the Examiner, without aliud- 
ing to this most decisive fact in the case, speaks of the 
attack on Baldwin as ^^ still more unjustifiable ^ " than that 
on a former witness I The latter being a policeman named 
iPearce, to whose evidence we refer the reader \ and whidi 
the Chief Justice left >• altogether to the jury to decide 
upon, with reference to the imputation of Mr. Phillipfl» 
founded solely on' the answers given by the witness, whether 
he had dealt fairly or unfairly with the prisoner, and' at- 
tempted to extort from him a coiifession ; adding, ** that if they 
thought that such had been his intention, nothing could have 
been more unfair." But when a policeman gives what Mk 
Phillips deemed honest evidence, as in the case of Inspector 
Tedman, he deals very differently; and, in the lastniaetH 
tioned instance, positively compliments Tedman before Ae 
jury, « as " (accordmg to the report in the Titnes) J^ ad 
officer who had given his evidence most fairly:^ while Mk 
Phillips is thus reported in the Mormng Chronticle: — ** J 
ham great pleasure^ first of dU, in hearing my testimony to thi 
conduct of the witness. Inspector Tedman, and in reference f# 

> Examiner, June 27. Ift40. * iliil^, p. 46l. 
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Ifte tdhak cmirse of frpeteding9 which he hag adopted in thie 
ease . . • • an honest man, toho exandned the trunk on 
^'6thf and went again to it on the IBA, with a fair and proper 
reason^* Yet this witn^s bad given evidexMe telUng with 
deadfy eSB&et on Mr.PUUips' dient; but immefiately after 
Mr. Fhiilipt knew of his client's Gonfeasion. What then bet- 
eame of Mr. Phillips' *' advancing the foulest charges^ the 
groundlesBness of which he knew,^ against the poUce ? And 
why was not the striking fiict of this discriminating treat* 
inent of the police, noticed by a candid inqoirer into truth ? 
With rrferenoe to the oth^ poMcemen, Mr Phillips' attack 
upon 1^095 both in question and comment, was, as we have 
seen, ccmfined stiictly to those parts of th^ir evidence which 
l^ypeared to him inconsistent with each other and with truth, 
but consistent with the belief that they were using unfair 
Cleans to earn a large reward, by completmg the links in a 
d^n of evidience which they reasonably enough deemed im« 
perfect He asked not a question as to any of the other 
fiiets to which they deposed ; nor, in his address to the jury, 
^ught in the least degree to <fiseredit tfadr evidenoe as to 
such facts. A more unfounded charge, then, than this 
can sciircely be imagined. We are surprised, indeed, thai 
Mr. Phillips should, himself, have ^together ovwlooked so 
strong a part of his own case, in his letter to Mr. Warren. 
He could not have had before him the original Examiner^ 
which contMned tbe easily disprovable charge in respect of 
the police; yet the recent Examiner ^ positively reproaches 
him with this omission I We, too, must, in our tum> ask 
Mr. Phillips how he came to do so ? and not only that queo^ 
tion, but how he came to overlook the pregnant paragraph 
to which we have already called attention, with reference to 
hiis explicit exculpation of the women servants, and whidi, 
in his case, is utterly inexplicable, except on the supposition 
of a too hasty reference to the /' fileaf of the ' Times.' " The 
policy of offering rewards for the discovery of crime, may 
well be a moot point; and Mr. Phillips' olgections to this 
topic in addressing the jury, are put tersely and forcibly. 

» 24th Nov. 1849. 
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He had elicited from the witnesses^ e^teei^Uy from the trnst'^ 
worthy. Inspector Tednum^ that the. box of CourvQisieF) ia 
which were made such mysterious discoveriesy had remaiaed 
aiccesQible from morning to night to the {xdioe and .otherei 
interested in entitling themselves to the very krge reWard^ 
If there were on the evidence a lair ground far imputing to 
the police that they were trading in ^* blood-money,'* — that is» 
that they were manufacturing proofs of guUt> and in a capital 
'case, in order to entitle themselves to that money, — is there 
any language too forcible or pevere to be applied tp .such an 
execrable procedure ? And is it not beneath contempt^ bi 
such a case, to dwell hypercritically on mere.ezpressions ? 
. The next item of accusation ^against Mr* Phillips i^ hia 
f^ de£Eiming the character of Mrs* Piolaine," and utteiring 
^^gross imputations," and ^^ wicked and unfounded fu^rsions" 
on her ** and on her husband." In support .of this charge 
the Examiner simply quotes the following passage froi^ 
Mr. Phillips' speech, as if it had been purely a gr^^tuitoua 
and unfounded slander of his own: — ^' He hpped idie. Jury 
knew something of Leicester Place. If they didj they knew, 
the. character of this hotel, with a billiard-room attached to 
it, wbercj unlike at a respectable hotel, any stranger^ not 
being a guest, might enter and gamble." On referring tQ 
the evidence of this witness^ it will be seen ^ whether Mr^. 
Phillips went beyond it, or did more than comment OQ 
^ admission made by the witness herself! He also inad^ 
other just comments on other portions of h^r evidence^ 
already before the readei*, "lyhom we invite to consider 
whether they were such as he would have been himself in- 
clined to credit That she gave trv^e evidence, in th€i maiUj, 
aa to the identity of the person who had left the plate with 
her, cannot now be doubted j but had not Mr, Phillips a per- 
fect right to ^^ usQ all fair arguments ari^inff pn the ^vidence^^^ 
according to the canon of Mr. Baron Parke, to " weigh 
the sufficiency of proofs and egsamine flaws in its links ;^^ 
according to the concession of the Examiner itself?; Mr, 
Phillipsf desired undoubtedly to convey to the jury the ide^ 
that the " hotel " of the Piolaines was not of a superior kind ; 

1 Antd, p. 402. 
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that any one^ out of the street, might go in and play at the 
billiard-table there: he nndoabtediy suggested that there 
was gambling there, though the witness denied the fact of iU 
being a gambling-house, both to Km, and, on re-examination^ 
to Mr. Adolphus. Of the manner of such denial, however^ 
the reader will judge for himself, and couple with it the not 
unreasonable complaint to the jury of Mr. Phillips, that he 
had not had the slightest opportunity afforded him by the 
prosecution of inquiring beforehand into the character and 
circumstances of so critical a witness. 

The remaining accusation of the Examiner, against Mn 
Phillips, was one of a fearful description, but which it hai 
since seen fit essentially to modify. In the first paper in which 
Mr. Phillips* defence of Courvoisier was mentioned, vias., on 
the 27th June, the Examiner quotes a paragraph from the 
'Times, beginning thus: — **A correspondent of the 'Times' 
states — ^ and then follows the paragraph in question, pro- 
fessing to repeat a complaint of Mr. Phillips, in Court, o*f 
a gross and false statement concerning him. *^ The effect 
of the statement was, that he had made a solemn appeal to 
God of Courvoisier^s innocence ;" and the paragraph went on 
to state that Mr. Phillips had spoken to both the learned 
Judges upon the subject, and they assured him they had pur- 
posely watched his speech, and felt quite convinced that he 
never attempted to use the language attributed to him. 
Many others in Court gave similar testimony." The Ex- 
aminer then thus proceeds : — "In the * Times ' report we find 
this enJphatic assertion : ** The omniscient God alone knew who 
did this crimeJ* " This was said by the man who himself knew 
who did the crime, and who profaned the name of the Deity by 
thrusting it into a solemn assertion, of the untruth of which 
he was cognisant." And in the conclusion of the article, it 
distinctly specified, as one of its two heads of objection to 
Mr. Phillips^ defence, " his solemn pretences of the murderer^s 
innocence,^ In this shape the charge has ever since had cur- 
rency, conveying probably to thousands of persons the idea 
that Mn Phillips had distinctly avowed and professed his 
belief in Courvoisier's innocence, in a speech made after the 
miscreant's confession to him. We are not without suspi- 
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ckm that the word ^^ pretences," in the above extcad^ may 
have been originally written ^ profesnons," or '^proleBta* 
tiona '^ as fonnded by the writer on the charge above quoted 
by the Examiner fiom thexx>rre8pondent of the Times, vi&, 
that Mr. Phillips had ^' made a aolemn appeoJ to God of 
Courvoioer's innocence." Probably also the writer in the 
Examiner had seen the absurd statement which had been 
put forth in a since defunct newi^mper, that Mr. Phillips had 
said, in his speech to the jury, '^ On my soul, I beUeve 
Courvoisier innocent of the crime T Finding it expedient, 
therefore, neither to abandon nor assert the chaige in tenns, 
the writer posnbly contented himself with substituting the 
word ^* pretences" for ^^ profession," or <^ jwotestation" — ^' <£ 
the murderer's innocence." ^'Solemn ^pr^teneeg'* of inno- 
cence " — is evidently a forced and unnatural expression: white 
' sokmn * prcfesdcnu^ or 'protestations' of innocence, is dnqile 
and natural. The testimony adduced by Mr. Phillips, on 
fhis point, in his letter, appear to us ircesistiUe. Taking the 
newspi^r in which the charge was contained, to the two 
Judges who had been present at the trial, he asked them 
whether he had ever used anyauoh expression. ^^ You 
certainly did not, Phillips," replied Chief Justice Tindal, 
''and I will be your voucher whenever you choose to call 
me." ^^And /," said Mr. Baron Parke, "Aorf a reason, 
which the Lord Chief Justice did not know, for watehinff you 
narrowly ; and he mil remember my saying to him, when you 
sate down, ' Brother Tindal, did you observe how carefully 
PhilUps abstained from gvoiny akt personal OPINION 
in the case f " " To this the learned Ctdef Justice instantly 
assented." * We have reason to know, independently of Mr. 
Phillips' putting forward this statement, that it is correct. 
Mr. Baron Parke is aware of it, and could have instantly con- 
tradicted, or can now contradict it, if it be in any respect inaccu- 
rate. If then, this testimony be true, in our minds it settles 
the question. It is mere drivelling to quibble about forms of 
expression, as against the evidence of two such men as the hte 
Chief Justice Tindal and Mr. Baron Parke. The thing— th» 

> Corrwfiondence, pp. 14, 15.' 
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T€ry mibBtaace of the matter so pointedly called to their atten- 
tion was — whether Mr. Phillips had expressed any opinion of 
hia own» ^'aay peoraonal opinion" in the case, as to Courvoisier's 
ippilt or innocencoi — ^in whatever form he might have ex- 
pressed it : whether aa solemnly declaring the /act of guilt to 
be known to the Deity alone, — or as declaring the speaker's 
beUef that Couryoisier was not the guilty person. Mr. Baron 
Parke distinctly vouches* that» Imowing as much as Mr* 
Phillips so unfortunately knewj he had for that reason '^ nar- 
rowly watcbed^him^ — doubtless weighings as Mr.Baron Parke 
can, and does weigh whatever is said before him* especially in 
his .judicial capacity* every word and turn of expression of 
Mr. Phillips. And on his sitting down gave expression to 
the result of his " narrow watching," — viz., how carefully 
Phillips had abstained from giving any personal opinion on 
the case." The Chief Justice ^^ instantly assented;" and 
this assent was given, after he, also, had been made aware 
x>f the cruel position in which Courvoiaier had placed his 
counsel. What but a perfect coi^dence in his innocence 
could, have emboldened Mr. Phillips to make this pointed 
appeal to two judicial personages, whose answer in the affirm- 
ative, or silence, would have withered the appellant? Both 
were high-minded men, and would not have given tho 
decisive and peremptory answer in the negative, if they had 
not been perfectly clear on the matter. After this, we will 
presume everything in favour of Mr. Phillips, and against his 
accusers. 

Staggered^ doubtless, by this unexpected evidence, the 
£i(aminer, of November 24th last, altogether changed its 
ground : gave a new colouring to its original assertion of Mr. 
Phillips' " solemn pretences of the murderer's innocence ;" 
and declared that ^' they did not accuse. him of solemnly pro- 
testing his belief in Courvoisier's innocence, but of solemnly 
ACTING it." Such are the dismal shifts of determined dis- 
ingenuousness. What is the meaning of an advocate's acting 
a belief of his client's innocence ? Would the Examiner 
have him do the reverse, and act a belief of his client's 
guilt? Would they have an advocate go through a 
"solemn" and cruel mockery, only, of defence? Would 
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they have his looks, his gestures, his topics, "'^sbleninly^ 
belie the purpose for which he had professedly risen? 
It is a matter which does not bear an instant's aigu-« 
ing. The Examiner proceeded further to endeavour to 
fexplain its new position:— "We asserted that Mr. Phaiips 
invented a falsehood, to profess — ^not faith in his client's 
innocence^ but ignorance »f his guilt^^ and *' profaned the 
name of the Deity by using it to give solemnity to this false* 
hood." If we must follow the Examiner into this new 
position, we say, first, assuming that Mr. Phillips actually 
used the precise expressions attributed to him by the Times, 
viz., " The omniscient God alone knew who did this crime," 
is it not cruel and monstrous to suppose that Mr. Phillips 
deliberately intended to appekl to th^ Almighty to attest the 
truth of an assertion that he was ignorant of his client's guilt ? 
"While objecting strongly to the strain of allusion to the Deity 
in parts of the speech, common candour suggests that in the 
passage in question no more was really meant than a conven- 
tional, though most irreverent mode of telling the jury, 
that as far as concerned them^ who could know nothing 
but what THE EVIDENCE told them, no one knew who 
had committed the guilty act ; that they would forget their 
oaths, if they travelled for a moment out of the evidence to 
decide the question submitted to them. *^ If a juryman," 
saj^s Mr. Forsyth, in his '** Hortensius," ** who is sworn to 
make a true deliverance according to the evidence^ had heard a 
prisoner confess that he was guilty, but the witnesses called 
for the prosecution entirely failed to bring the charge home 
to him, he would be bound, notwithstanding his oWn know<- 
ledge to the contrary, to bring in a verdict pronouncing the 
prisoner innocent." ^ We concur in this opinion, as to which, 
indeed, there can be no doubt in the mind of any person 
worthy of being reasoned with. In this very case, the Chief 

* Horteimut, or the Advocate, on Historical Essay by W. Forsyth, Esq., M. A. 
We regret to see the author of this elegant essay pressed into the service of 
the Examiner (Nov. 24. 1849), as one who was of opinion that Mr. Phillips 
had, after his client's confession, sought to secure his acquittal by «* directing sus- 
picion against the innocent." This author could not have examined the iacts 
of the case, but must have taken them from hearsay; and we trust that in aut 
other edition he will withdraw this unfounded imputation upon an honourable 
gentleman, and no longer give currency to it as an admitted fact. 
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Justice, as will have been eeen, impressively cautioned tho 
jury on the subject, at the commencement of bis ohu^ 
But in the present instance, could Mr. Phillips have really 
and deliberately intended to declare that the Deity alone 
knew that which the speaker, Mr. Baron Parke, Mr. Clark-* 
son, Mr. Flower, and the wretched prisoner himself knew ? 
Common sense and common candour revolt from the sug- 
gestion. It should, on every legitimate and fair principle of 
interpretation, be regarded as a mere figure of speech, most 
improper doubtless, but involving no more of deliberate moral 
turpitude than the too frequent conversational expression -» 
•* God knows!" — or " God only knows I"— ^a fact which one 
instant's reflection wotdd show the irreverent speaker must be 
known to one, two, or many persons. Nothing but a reckless 
determination to draw harsh inferences, would induce a man 
to persevere in torturing the expression attributed to this elo* 
quent advocate, into an impiously deliberate appeal to the 
Deity to attest a known falsehood I But did Mr. Phillips, in 
tatct, use the expression ? We verily believe that be did not, 
but one which might be very easily misunderstood for it« 
The report in the Times is given in the third person, and not 
professedly verbatim; and the slightest turn of expression, 
unconsciously, would make all the difference. We have 
made inquiries on this subject, and find that a member of the 
bar who was present at the trial, — a gentleman of long 
standing in the profession, — of ability, of high character, and 
unquestionable honour, — Mr. Fortescue, paid close attentioii 
to Mr. Phillips, and will state on oath, without the slightest 
hesitation, as he has ever since stated on innumerable occa- 
sions when the subject was mentioned, that Mr. Phillips' 
exact words were — " But you will say to me, if the prisoner 
did it not, who did it? I answer, cuk the Omniscient Beinff 
above us, who did it: ask not me, a poor finite creature like 
yourselves : ask the prosecutor who did it ; — it is for him to 
tell you who did it ; it is not for me to tell you who did it ; 
and until he shall have proved, by the clearest evidence, that 
it was the prisoner at the bar, beware how you imbrue your 
hands in the blood of that young man." ^ How easy for even 

> This gentleman has informed us, that the moment he heard of the statement 
attributed to Mr. FtuUips, he said to bis informant, *< I know the passage which 
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tbe iUest rqK»Aer (and the report of these proceedui^ in 
the Times evinces the utmost ability and fidelity)?— in thiow-^ 
ing the above sentence into the thifd peraon, to adopt the 
pbnifleolog}r» on the liteiai aoennicjr <^ whidi it is now sought 
to impale the reputation of a most distingiiished advocate ! . 

. But even admitting that Mr. Phillips, in the course of a 
three hours' epeedi) was betrayed into the mcmmitary adi^ 
tion of this expresdon, — which we are satisfied, for reasons 
above stated, was not the fiict» — is it not the height of 
injustice and un<diaritablene8s to put upon it the very w<»st 
eonstraetion of whidi the words are shsceptible ? To weigh 
with malignant nicety verbal expressions, uttered, too^ on 
such a fearful occanon, in golden scales? We bdieve that 
the profession and the public are too just to tolerate such 
a -dung for a moment; and we slmost fear that we have ex- 
pended too much pains in d^nonstmting to be errcmeous the 
representations and misoonstructicms of this self-oonatituted 
censor* For aught we can tell^ the gmtleman — or g^^e- 
men — who have made these accusations against a distin- 
guished member of our profesnon, are not themselves mem- 
bers of it, know nothii^ practically of the duties of advocacy, 
and are unacquainted with the principles of legal investigation* 
One leading principle on which it is conducted, we wish them 
to understand, is to examine thoroughly into &cts bef<»re 
coming to condnnons, and especially before hazarding destruc- 
tive imputations on character ; to state evidence with rigid 
impartiality, avoiding equally the allegatio fahiy and the «tfp- 
pregrio vert ; to put a liberal construction on doubtful acts ; 
always presumiz^ against and not in favour of dishonourable 
and wicked motives and intentions. 

We should not pass over a last shred of objection, presented 
with all the emphasifik which can be derived from italica and 
small capitals ; we allude to the natural solemnity and fer- 
vour with which Mr. Phillips cautioned the jury against 
violating their oaths by ^^pronouncing" — and that while 
dealing with the life of a fellow-creature — " the vrordffuilty 

must bave been misunderstood : ** repeated the words as above .given, and imme- 
diately went io Mr. Phillipsi ^peated thera to him, and ofTered to commmiicate 
it to tbe newspapers. 
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limaniiT.^ And* can any w(^8 be too stringent and im« 
pfeinif^ in giring ench a caution? Is it not one niofoni^ 
pteeiaed by eottnaei--*-the ablest and best that ever did honour 
to tbe bar — ittsudi cases? And is it not fair to impute eyen 
an excess of earnestness on this point to Mr. Phillips* natural 
anxiely to conceal from the jury the blighting secHret which 
was <' webbing upon his heart," — to resist its . benumbii^ 
ininence ? Those who would deliberately convert this into 
a seriooi accusation must indeed be driven to straits I And 
can it be tolerated that an able and zealous advocate is to be 
dragged £orth week after week S and sought to be made ridi* 
eulonS) odious, or criminaly because, in a case of life and death, 
lie clothes in fervid words his appeal to those in whose hands 
lies hie client's 1^ — that life which he has solemnly pro* 
mised to do his utmost to defend ? It would be an insuffer* 
able usurpation, and tend to paky the genius of advocacy, 
and in doing so inflict deadly and irrq)aiable injury, not on 
the bar, but on those who are compelled to avail themselves 
of the exertions of the bar, in desperate and mortal exi« 
genoes I We protest i^ainst the assumption by the one, or 
the recognition by the other, of any such right. 
: The cruel charges with which we have been dealing, and 
of which we trust we have satisfactorily and finally disposed, 
are of almost as serious a character as can be conceived. Mn 
Phillips hhs been charged by the Examiner, on its own 
rec^it admission, from ^' time to time ^" during the last ten 
years, with the horrible impiety of deliberately callmg on 
the Deity to attest a falsehood; and with the execrable 
attempt to procure the acquittal of an assassin who had con- 
fessed to him his guilt, by throwing that guilt upon an inno-^ 
cent woman, whom his misconduct drove into a lunatic 
asylum ! These are charges of terrible gravity, requiring to 
be established by the clearest and most cogent evidence, given 
with rigorous fairness to the accused. That those of the 
Examiner have not been so sustained, we eonscietitiously 

1 Examiner, Nov. 24. }840. On the very day on which we are writing (Sa- ' 
turday, the 26th of January), the Examiner goes out of its way to make an 
insulting allusion on the subject of these charges to Mr. Phillips, and even 
calls him by a nick-name I 
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believe, and are unwilling to impute the errors which ire 
have detected, to personal malignity, or a deliberate intention 
to do wrong. It can never be too late to repair an act of in-* 
justice; and it is almost an atonement for even long-con- 
tinued misrepresentation, to come forward with a magnani* 
mous avowal of error. Who' can be interested in thus 
casting dark shadows over the evening of an unoffending and 
honourable man's life ? What act during Mr. Phillips' whole 
career justifies the belief that he could have committed 
the atrocities imputed to him ? Was he suddenly bereft of 
both integrity and understanding? — After a long, a dis* 
passionate, and a thorough investigation into all the facts on 
which the Examiner's pertinacious accusation against him 
i» professedly based, we have come to the conclusion that Mr. 
Phillips' conduct has been from first to last most cruelly 
misrepresented with reference to his defence of Courvoiaier* 
We have watched, as far as we have had facilities for so 
doing, every turn of the case, and seen in thi^ gentl^nan's 
conduct of it, nothing inconsistent with honour, or calcu- 
lated to do anything but reflect credit on that great profes- 
sion of which he has been so long one of the most brilliant 
ornaments. We doubt whether his position, at and after the 
palsying confession to him of his client's guilt, has a parallel 
in the annals of advocacy. Every presundption should surely 
be made in favour of one suddenly placed at such a despe- 
rate disadvantage. But Mr. Phillips needs not the aid of 
presumptions. Fortunately, most fortunately for him, his 
defence against these cruel and persevering accusations, rests 
on evidence irrefragable — that of two witnesses, in the 
late distinguished Chief Justice Tindal, and the present 
equally distinguished Baron Parke, each in himself a host 
of consummately qualified witnesses. It is impossible to 
rate human testimony higher than that which exonerates 
Mr. Phillips from the sedulously circulated charges of cruelty 
and impiety which we believe to be ndw finally disposed of. 
And to those who have originated and perpetuated that 
charge, we recommend a more strict obedience to both the 
letter and the spirit of the divine commandment, thou skalt 
not bear false witness against thy neighbour. 
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NOTE A. TO ART. VIL 

We are enabled to mention Bome facts relating to the 
subject of this article which .have come ' to our knowledge 
since it was completed,. 

. We are rejoiced to le^um that the Committee to which the 
subject has been referred has entered upon its consideration 
with great vigour and spirit. Mr. Bethell (to whom this 
cause is under the greatest obligation for the steadiness^ 
perseyerance^ and practical ability he has shown throughout 
in conducting it) has given his assistance to the deliberations 
of the. Committee^ which has met throughout at his cham- 
bers^ and has, after much discussion^ agreed to a report^ 
which we think will be highly satisfactory to the friends of 
the cause, and which we hope soon to be able to present 
to our readers. It has not as yet been presented, to the 
Society. 

In the meantimCi the Inns of Court, moved^ perhaps^ 
somewhat by this attempt to take up the ground which they 
should occupy, or influenced by the wiser minority which 
has always existed in all of them, seem disposed to consider 
the whole subject in a better spirit, and not to pull down 
what they had so recently set up* In all the Inns we be^* 
lieve committees have been appointed, since Michaelmaisf 
Term, to reconsider the subject in its present aspects \ and 
the results of this consideration are very cheering. In 
Gray's Inn the cause is, and has always been, quite safe, apd 
we give it its due pre-eminence. In the Middle Temple a 
very competent lecturer on Civil Law, Mr. Bowyer, has 
been appointed (in the place of Mr. Long, who has resigned), 
^d gave his inaugural lectures on the 16th and22d of ^anuaryt 
The Inner. Temple will not only continue the lectures on Com-* 
paon Law, but here the Benchers, as may be seen by the public 
notice, will establish an examination in conne9tion witl; this 
lectureship and give prizes. Even at Lincoln's Inn not only, 
ye belieye, j^^re Mr, Spence's leotu^res to be continued, but th§ 
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BencherB seem disposed to allow other members of the Imi^ 
who are willing to do so, to give lectures ; and, accordingly, 
Mr. MacQueen deliyered a lecture ou the New Bankruptcy 
Act on the 28th of January last. In no Inn of Court, it 
will be founds has the new scheme of legal education been 
abandoned. 

At the commencement of 1850 (a year which we befieve 
will be memorable in the history of law amendment) we hare 
then lio reason to despond ad to this important cause. So 
far from losing ground, we believe that it will take up a 
much wider space and occupy a much largeif sphere. If if 
stepped back for a moment it was only for ihe purpose of 
taking a bolder spring; for we must not forget that the' Law 
School proposed to be established by the Law Amendment 
Society, goes beyond all that has yet been performed by the 
Inns of Court. In these institutions, however, we hope to 
find that the minutes referred to by the delegates of the Inns 
of Coiul; will be adhered to. We have again printed them 
{antiy pp. 361, 352.) and wc are satisfied that they form a Very 
satisfactory basis for a sound superstructure. We are glad 
to see that they are to be acted on by Gray's Innj which has 
given notice of a voluntary examination for honours m the 
laws of Keal Property on the 23d and 24th of May next, and 
by the other proceedings of the Inns of Court to which we 
have referred. 

This is all in the right directbn, and there are symptoms 
of progress having been made elsewhere. 

Law lectures have been established at Queen's College, 
Birmingham, and Mi:. C. R. Kennedy, has been appointed 
'^ Professor of Law by the council. Examinations are to be 
made and prizes to be bestowed. In Ireland also confer* 
able progress may be expected. In the Kew Provincial 
Colleges law professorships have been founded, and in addi- 
tion to the law professorships of Trinity College, Dublin, 
the King's Inns are about to establish law lectureships. 
This learned body, some time ago, appointed a committee to 
consider the subject, which made a report entirely favourable 
to the prosecution of the subject, and recommended a plan 
fbunded on that suggested by the delegates of the Inns 
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of Coart so often alluded ta The Benchen were, howeyer, 
puzzled by the reCrogmde oonduct of the Ions of Court in 
this country, and some delay has taken place. We have 
reason to believe, however, that on applying to some genHe* 
men here for information on the subject, the doubts of the 
Irish Benchers have been entirely removed, and that before 
long we may expect to see a law school established in Dub- 
lin, under the auspices of the Benchers of the King's Lms, 
for the benefit 6f students candidates for admission to the 
Irish bai^; and there is reason for supposing that in this 
scheme of legal education, atteiudance upon the lectures will 
be rendered obligatory, and that some test of diUgence and 
proficiency will be provided 

We are glad then to perceive, that so far from there being 
any retrogression, sound principles on this subject are gain- 
ing strength, and are being more widely diffiised. The Law 
Amendment Society may here stop if it pleases, with the satis- 
faction of having furthered; if hot accomplished a good deed. 
But a wider field, as we think, is open to its exertions. The 
bar is not the whole profession. There was a time when the 
advantages of the Inns of Court in this respect were open to 
the other branch of the profession, and to all sudi of the 
public as chose to attend the lectures there delivered ; when 
a law university practically existed in the metropolis. So long 
as law remains untaught to any person desirous of learning 
it, an4 that not only in London but in other large provincial 
towns, so long this society will, as we think, have a ^uty to 
perform. These are the opinions we have always enter- 
tained on the subject, and we see no reason to abandon 
them. 
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. Now, we will simply ask any unprejudiced person, whether 
these returns do not amply support our statements as to the 
enormous expense incurred in dealing with land, and this in 
transactions of the most simple nature — a sale of the most 
ordinary kind, and to a purchaser willing to take a mere 
holding title, and therefore to dispense with many inquiries 
which a purchaser, wishing to have what is called a market- 
able title, would require ? Is it not obvious that this enor- 
mous expense must operate to depress the value of land, and 
to discourage the dealing with it? If the expense were only 
reasonable, and known beforehand, not only would the land- 
owner put into his own pocket the difference between the 
proper scale of expenses and the present charges, but there 
would be £fty purchasers and mortgagees for one that now 
^ists ; and thus a certain and probably immense rise in the 
value of land would take place. If it be said that such ex*^ 
penses are necessary, let us turn to Scotland, and we shall 
^nd (among others) that, in the Caledonian- and Dumbarton, 
while 29,360/, were paid for land, 551/. only were paid for 
law charges ; and on the Great. North of Scotland, where 
19,404/. were paid for land, the law charges were only 240/, 
Contrast these payments with the sums paid in most of the 
English and Irish railways, and remember, also, that in Scot- 
land there exists a numerous, respected, and powerful body 
of lawyers. Let us then ask, whether it is necessary that 
large expenses should be incurred, even for the maintenancQ 
of the legal profession. 

2. A Register of Titles, — Distinct plans of register have 
been proposed, of which the most complete is that contained 
in the Second Report on the subject of the Law Amendment 
Society, which is also the best statement which has as yet 
appeared of Mr. Wilson's plan, that gentleman having been 
a member of the committee.^ We are glad to find that Mr. 

' We must apologise for the disjointed mode in which this Article is pre- 
sented to the reader. 

2 See 1st and 2d Reports on Registry, 4 I^ R. S56. See also 5 L. R. 335., 
7 L. R. S86., 10 L. R. 308. 
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Calvert gives his adherence to a similar plan '* as suggested 
to hiin by a solicitor of great experience." (P. 28.) 

3. A better st/stem of obtaining the loan of capital on land, — 
This is, in fact, involved in the last demand, and is very pro- 
perly insisted on by Mr. Calvert, as closely bound up with the 
interests of all connected with the land : — 

" It seems to me, that no one who takes a fair view of the 
monetary transactions of this country, can doubt that there is 
something in the machinery of our law which seriously injurecr 
agricultural interests. Money is now lent in the city for short 
periods at 2/. or 1^ per cent. Money lent upon Government se-* 
curity yields 3/. per cent With respect to land, unless the 
t>wner's word is accepted for the goodness of his title, loans for 
short periods cannot be effected, except at ruinous cost ; and in 
the mortgages, which are effected, thbugh they are exempt from 
the fluctuations, which take place in the price of stocks, 4/. per 
cent.Js the common rate of interest. In other words, when the 
Government agree to make an annual payment of 3/., they obtain 
a loan of 100/., subject to great chances as to the price which a 
purchaser of the annuity may hereafter think proper to give for it* 
When the owner of land in fee simple agrees to make a like 
annual payment, he obtains a loan of only 76/., though there is in 
reality no doubt as to the repayment of the same identical amount. 
What is the cause of this great disproportion ? This question is 
of great importance to all who are connected with land. 

" The want of capital, coupled with the reduction in prices of 
produce, is now working fearful evils* The farmer diminishes 
the number of his labourers, or else reduces the scale of wages 
beyond any reduction that has taken place in the labourer's ex« 
pense of living. In either case the farmer is injured by a more 
than proportionate diminution in the fruits of his farm. The 
labourers suffer deeply, and all the evils incident to a population, 
only half employed, take a fearful hold upon the country. 

" It was recently observed to me by the governor of a gaol, 
which has all the advantage of the best construction, and of the 
most admirable discipline, that, however successful his system 
might be within the prison, there would be no diminution in crime 
out of doors, unless a rise should take place in the scale of la- 
bourers' wages. The hope of such a rise lies in the increase of 
work to be done. And work would not be wanting, if land were 

13L. R. 176. 
VOL. XI. G G 
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properly cultiyated. Indeed, there are few agricultural parishesy 
perhaps not one, in which, if such were the case, the labourers 
would be found to be sufficiently numerous. Our difficulties lie 
rather in deficiency of capital, than in superabundance of popu- 
lation. The same magistrates, who show vigour and discretion in 
maturing the discipline of the gaol, cherish feelings of benevolence 
at .home. But while they all may be anxious to provide employ- 
ment for the labourers around them, many of them must be pre- 
rented from doing so by the restrictions which bind them in 
their tenure of land. They find a want of capital in their tenants, 
and are themselves unable to supply the deficiency. In the mean- 
time the agricultural labourers, viewed as a class, are enduring 
great privations with remarkable patience and tranquillity. 'They 
have the greater right to expect, that the Legislature will make 
unceasing efforts to adapt the laws which affect property to the 
promotion of their daily welfare." (Pp. 29 — 34.) 

4. With these two last questions will be found to be con- 
nected the insurance of Titles^ y which is the only mode as yet 
suggested of dealing with the retrospective investigation of 
titles, so far as the existing owners of land are concerned. 
We expect to find this proposal, as interfering so seriously 
with those enormous profits of which we have given some 
specimens (antij p. 364.), stoutly assailed by those interested in 
their preservation; and while we shall gladly listen to all 
fair objections to it, we shall not regard general attacks or 
angry denunciations, from whatever quarter they may come. 
The plan has now received a great body of conveyancing evi- 
dence in its favour. 

5. A readjustment of the relations of Landlord and Tenant"^ 
— This subject, one branch of which is familiarly known as 
if^an^ n^'A^, will require active legislation. This cannot be 
allowed to remain in its present t^tate; and this opinion ia 
rapidly gaining ground both in England and Ireland. The 
tenant must be able to obtain a just compensation for Ysia 
improvements, and must have security for capital laid out on 
the land. On the proper settlement of this question depends 
much of the future welfare of the country. 

6. The law of tenure, as affecting both freeholds and copy- 

1 See the Report, 7 L. R. 154. and 7 L. R. 386. et seq. 
See the Reports of the Lav Amendment Soaiety, 7 L. R. 373. See also 
9L. R. 1S3.»11L. R. 185. 
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holddi compared with personalty. — This involves not only, 
the enfranchisement of copyholds, but the relieving freeholds^ 
from those fictitious and useless rules relating to tenure,, 
which embarrass the ready dealing with it, and have their. 
Crigin in a bygone state of things.^ 

7. Conveyancing Forma. — These lengthy documents are 
rather symptoms of the disease than the disease itself, and 
the remedy, perhaps, for them lies in the adoption of a re-r 
gister for titles, and in the other measures we have recom- 
mended. Still the subjcict* requires attention, with the view 
of seeing what relief might be given. As a portion of the 
subject, we may mention the proposal which has frequently 
been made^ and is renewed by Mr. Calvert, of clothing ^ 
tenant for life, by Act of Parliament, with the usual powers 
given him in well-^rawn settlements, and more especially 
with a power of selling a part of the settled land for the 
payment of incumbrances. This subject has been very re* 
cently brought under our readers' consideration.^ 

8. Lastly, the Stamp Laws should be remodelled, more 
especially with the view of relieving the smaller dealings in 
land from the prohibitive duty. By this, we are satisfied, 
the revenue would be a large gainer. 

If these points were " properly attended to, the landowner 
.would find himself in a very different position from his 
present one; and in these matters, at all events, he has a 
right to be placed on an equality with his foreign competitors. 
We trust, then, that the Government and the Legislature 
wiU give them their attention, and that here Parliament will 
be unanimous. 

The only doubt which we have as to Mr. Calvert's proposal 
18 his reference to the Court of Chancerv, of which the land- 
owner has a natural horror. If this machinery is employed; 
the proposed enactment would be a failure, as was the Drain- 
age Act, when it had to be worked by that Court. 

As this sheet was passing through the press, the work third 
in our list has been put into our hands from the pen of an 

1 See 4 L. R. 166. 175., 9 L. R. 288. 
* Ant^y p. 1. c* seq. 
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eminent conveyancer, which proves that the present system 
of conveyancing has at all events found a champion. As it 
only reached us on the 28th of January (and we wish to 
notice it immediately), we shall not be able to enter into its 
general propositions (which shall, however, receive from us a 
fair and proper consideration) ; bat our attention has been 
directed to one portion of it, which, as it bears directly on 
the subject of this article, we shall briefly notice. 

Mr. Brodie seenus to be not a little disturbed at the Report 
of the House of Lords on the burdens of land, or at all 
eyents at its first recommendation, which is as follows : — 

" The improvement of the law of real property, the simplification 
of titles and of the forms of conveyance, the establishment of some 
effective system for the registration of deeds," and at that passage of 
the report which, after calling the attention of the House to the 
evidence of one of the witnesses examined, * acknowledged the 
benefit of the acts passed last Session respecting satisfied out- 
standing terms and short deeds ;' declaring that the Committee 
^ are at the same time anxious to impress on the House the neces* 
sisty of a thorough revision of the whole subject of conveyancing^ 
and the disuse of the present prolix expense and vexatious system ;' 
and further, * that a registry op titles to all real property is 
essential to the success of any attempt to simplify the system of 
conveyancing^** 

These are, indeed, as coming from a Select Committee of 
the Lords, composed of some of the largest landowners and 
the most eminent statesmen and lawyers in that House, im- 
portant recommendations, and entitled to the greatest weight. 
Let us see what Mr. Brodie says as to them. He first 
informs his readers that the witness alluded to " is one of the 
ndost active members of the Society for the reform of the 
law, patronised by a noble law lord," and goes on thus : — 

*^ The act alluded to, in regard to satisfied out-standing terms, 
(the production of the noble Lord's Reform Society), [Mr. Brodie 
does not condescend to be accurate even in giving the name of the 
society to which he alludes correctly], is one of doubtful character. 
The real property Commissioners were unanimously of opinion 
that it would not be advisable to abolish the system of out-standing 
terms tilLa register was established. They considered that apre- 
^aratory measure*^^ (P. QQ,) 
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N0W5 let us see how far this is accurate^ so far as the 
opinions of the Eeal Property Commissionera were concerned* 
This commission was composed of the following members : -<-^ 
Lord Campbell, Mr. Tinney, Mr. Sanders, Mr. Duval, Mr. ' 
Hodgson, Mr. Duckworth, Mr. Brodie, and Mr. Tyrrell. 

1st. Did they express an unanimous opinion that it would 
not be advisable to abolish the system of out-standing terms 
till a register was established ? It might be inferred from 
Mr. Brodie's statement, that they did this in the Second 
Report on Registry, but we have attentively read that 
Report (which contains a most complete statement of the 
evils of the term system), but can find no such recommend- 
ation. As to this, then, we should be glad to be referred to 
the particular passage in the Report on which Mr. Brodie 
relies, if he does rely on any. But, secondly, if they were 
unanimous at that time, it is quite certain that this unanimity 
of opinion did not continue. Mr. Sanders, Mr. Duval, and 
Mr. Tyrrell were dead before the Terms Bill was introduced ; 
Mr. Tinney never expressed any opinion either way, that we 
are aware of; Lord Campbell and Mr. Hodgson were mem- 
bers of the Law Amendment Society, and in no way opposed 
the Bill, or the Report on which it was founded (nor did the 
former oppose it in the House of Lords) ; and Mr. Duck- 
worth not only approved of the Bill, but was chairman of the 
committee of the Law Amendment Society which proposed 
it. So much for the alleged unanimity of the Real Property 
Committee against the measure. But, thirdly. By whom 
was the provisions of this Bill framed ? In allusion to an- 
other Bill, Mr. Brodie has the following : — 

" The act * for the Amendment of the Law of Real Property, 
passed in the same Session with the above acts, is one of a dif- 
ferent character. It is a substantial improvement of the law in 
several important points. This is the production, not of the 
noble Lord's Reform Society, but of several conveyancing counsel^ 
of known ability and experience, selected for t/ie purpose by Lord 
Lyndhurst, then Lord Chancellor,^ ^ (P. 71.) 

The gentlemen alluded to, it is well known, are Mr. 
Christie, Mr. B. Ker, and Mr. Hayes. 

Now, it so happens that the Terms Act was not drawn 
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by any of the members of the Noble Lord's Refonn Society, 
of whom Mr. Brodie expresses so much horror^ bat the 
history of it is given by Mr. Davidson in his ^^ Concise 
Precedent/' 2d edit. p. 72. He states that the first dause 
(except the preamble), and the substance of the second dause, 
were framed by himself, ^'and after being submitted to the 
revision of a learned friend of great eminence as a conveyancer^ 
were, in the spring of 1844, given to Lord Brougham, to be 
proposed for ingertion in the Bill then before the House of 
Lords for simplifying the transfer of property." And who 
was this '^ conveyancer of great eminence " to whom the 
clauses were submitted for revision ? It is quite notorious 
that the gentleman referred to is Mr, Christie ; and it may 
be inferred from a passage in Mr. B. Ker's letter, explana- 
tory of this very Act ^^ for the Amendment of the Law of 
Real Property," and printed in Mr. Davidson's book, that 
this Act was also approved of both by Mr. Hayes and Mr. 
Ker, as it certainly is by every lawyer of eminence with 
whom we are acquainted, or whose opinions are known to us, 
except Mr. Brodi«. How, then, does Mr. Brodie make good 
his charge of this Bill being drawn by rash and inexperienced 
persons, when, in fact, it was settled by one of the very gen* 
tlemen whom he points out as most proper for that purpose ? 
We wish wo had time and space to advert to all the state- 
ments made by Mr. Brodie (to whose book, however, we 
shall probably return). We must content ourselves with 
some reference to the following passage ; — 

*^ In addition to the above Acts," he says, << and bill, there is a 
scheme projected by the counsel, with whose examination the 
[Lords'] Committee appear to be as well satisfied, for the formation 
of a company for insurance against bad titles; and a regular pro- 
spectus has been circulated, and another scheme is projected by 
another member of his Lordship's Reform Society for transferring 
land in the same manner as stock is transferred at the Bank of 
England. These are visionary schemes, apparently brought for- 
ward without due thought and consideration as to the practica- 
bility of them." (P. 71.) 

We have already repeatedly given in our adherence to 
these "visionary" schemes: but we should have been ex- 
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oeedingly glad and obliged to Mr. Brodie if he had Stated hi) 
reasons for considering them so. As it is^ we cannot allow 
him thus summarily to displace them in our good opinion. 
As to the latter, we know that it has occupied the attention 
and received the concurrence of many men in the profession 
fully as eminent, distinguished, and experienced as Mr. 
Brodie, and that the present Conveyancing and Begistration 
Commissioners, justly complimented by Mr. Brodie himself 
(p. 68.), have thought it worthy of full consideration. Mr. 
Brodie^ then, would have shown a more candid and philoso- 
phical spirit, and given some value to his opinions, if he had 
shown the errors of the plan, and not thus dismissed it in a 
line with a mere general expression of contempt as to which 
no answer can be given. 

As to the Plan for the Insurance of Titles, we have no 
doubt that it will be eventually adopted. And it certainly 
is somewhat in its favour, that not in one, but in five or six 
cases, companies have been proposed and capital contributed 
by persons professing to act on this principle. From Mr 
Brodie's statement, however, it is to be inferred that one of 
these at least is sanctioned or countenanced by the gentle- 
man who proposed the plan. Mr. Brodie had no right to 
Inake this statement without knowing the fact (and the slight* 
est inquiry would have enabled him to ascertain that it was 
not so). We can assure him that the gentleman alluded to 
has hitherto declined in any way to promote any such com- 
pany, or have any connection with any such. 

So loose and inaccurate, and we may add so unjust, are 
this author's statements, that we should probably have en- 
tirely disregarded them, did we not suppose that they were 
intended to influence the profession and possibly the Begis* 
tration and Conveyancing Commissioners, and were intended 
to deter the latter from advising those great changes in the 
practice of conveyancing which the country from all quarters 
is now demanding. We hope that the work will have no such 
effect, but that that learned body will come forward to the 
rescue, and will boldly propose measures which will be the sal- 
vation of the landed interest, and prevent some crude or ill- 
adv ised measure devised for this purpose. Some clamour from 
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a Bmall class of tlie profession was only to be expected. The 
class represented by !&fr. Brodie we yentured to describe 
some years ago' ; his work has brought to onr mind the truth 
of our remarks : — 

" We wish now to repeat, once for all, that we entirely acquit 
the conveyancers as a body of being actuated by sordid motives. 
Still, it is not to be expected, that they who have hitherto lived 
untouched by the law, carrying on an act peculiar to themselves 
and unknown to the rest of the world ; governed by no rules but 
those laid down by themselves ; living, it may be said, without 
offence, a good deal to themselves; mixing almost exclusively 
with each other ; not perceiving, and, perhaps, not caring to per- 
ceive what is passing around them, attaching to their own forms, 
precautions, and ceremonies the utmost importance ; binding all 
mankind in fetters of iron, but obstinately refusing to be bound 
even by the law itself, — ^we say it is too much to suppose, that this 
body of men would at once submit to the proposed change ; nay, 
it was fairly to be presumed, that some of these would regard 
with horror and execration any man so bold or so rash as to in- 
trude unbidden on their retreats, still more those who shall at- 
tempt to drag them to the light of day. . . , But the law will 
always be stronger than the lawyer. There is no class of persons 
who will excite so little sympathy as a body of lawyers resisting a 
change attempted to be made in favour of the public, and possibly 
affecting the profits of the profession. Books will be written to 
prove ^hat it is unsafe and unwise to rely on the new plans ; they 
will, nevertheless, be acted on. Learned conveyancers unde:^ the 
Bar, and still more learned conveyancers at the Bar, will argue, 
sneer, contemn, denounce, rail, ridicule, — it will be in vain. The 
friends of these measures and further reforms must expect to hear 
professed warning voices raised, and be prepared for attempts to 
excite alarm, which are only dangerous because they are vague and 
general, and cannot be met except by general denial or thorough 
contempt.'* 

1 3 L. R. p. 176. 
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